o

I got the impression a2s he rsad it that he set that
provision in his own mind, to cover the compensation
to be pald to the members of *he Committee for work
they might do; and I should think %¢ might not be
a large enough total,

r, Dodge's motion, as 1 understood it,
carrled the thought tnat we felt he should be ocom-

pensated at the rate of $500D a year.

MR. DODGE: Yes, I think it was embodied in the
motion that i1t be fixed in accordance with the

standards of the American Law Institute.
MR. LEMANN: Is that the right figure?
MR. WICKERSHAM: Yes, 5070 a year.

MR, LEMANN: 80 I suprose we would have to leave

it rather open.

THE CHAIRMAN: 1Is that at the rate of 5000 a year

for the time spent?
MR. WICKERS8HAM: At the rate of 5000 a year,

THE CHAIRMAX: For the time spent, you meant

¥R, WICKERSHAM: No, no. A Reporter is designated
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gay, Courts, at a salary of $5000

ag 8 Reporter of,

g year.

MR. LOFTIN: ¥r., Chalrman, 1 suggest that the item

. of %5000 be made 810,000,

MR. DOBIE: You mean Dean clark's galary as

,Reporter?

ne had $5000 there for special

MR. LOFTIN: ¥o,
£ the Committee,
k at the time the _

. work by members O which did net in-

. clude any gsalary for Dean Clar

y was made up.

Ebudge
} Now, if the galary of the Rsporter ig 8t

$5000 8 ye&ar under the gtandards of the

- the rate of
we should add

,American Law 1nstitute, it seems to me

. 45000,

1 agree with you in princlple;

MR. WICKERSHAM:
n't we fix the salary of tne Reporter

. put should
geparately, and then glve him an additionel $5000
sor that?
MR. LOFTIN: 1 have noO objsction a8 to how it ie
done.

MR. WIGKERSHAH: 1 egree with you in principle.

i
v




MR, LOFTIN: All right.

: 1 make & motion, then, that the salary of
‘ the Reporter be fixed at $5000 a year, and included

% in the budget at that figure.

MR. WICKERSHAM: I second the motion.

THE CHAIRMAN: Is there &any discussion?

All in favor say"aye®”,.

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)




TiE CHAIRMAN: Then do you want to have another

resolution, approving this budget as drawn?

MR, WICKERSHAM: Yes.

MR. LEMANN: VWith the leave that you suggested,

to make changes?

MR. DOBIE: That it be altered as emergencies arise

with the consent of you and the Chief Justice?

THE CHAIRMAN: On that resolution, 18 there any

second?

MR. LOFTIN: I second it.

THE CHAIRMAN: All in favor of that say "aye®.

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)
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MR, CLARK: Mr. Chair
take 1t that you are go

Chief Justice. If any

Mk, DOBIE: No expend

by his approval,

THE CHAIRMAN: All ou

1 have three o

MR. OLNEY: Before we

authorize the Reporter to employ such other repertor-

jal assistance as he ne

gspecific resolution, 8o

MR, LEMANN: Isn't th

THE CHAIRMAN: I think that is all listed here.

MR. OLNEY: It is in
it was possibly necessa

authority to engage the

THE CHAIRMAN: That,
Chief Justice. This
we recommend it to the
employ anybody, ne has

profession, salary and

from the Chief Justice.

88.

man, I thank you all, but I
ing to discuss this with the

of these arrangements --

itures can be made, except

r acts are advisory.

r four other points --

leave that, shouldn't we

eds? Shouldn't there be &

that he can get under way.

at all in this budget?

the budget, but I nthought
ry to give him specific

ge people.

we will have to get from the
is the general lay-out, as
Court. When he comes to

got to send in his name,

everything, and get an order




MR, OLNEY: There is a 1little difference between
adopting & budget and authorizing the Reporter to
employ the men when he gets the budget approved;

that is the only thought I had.

MR, LOFTIN: I think, Judge, probably what you
had in mind was that the Reporter should have
authority to employ assistants, subject to the

approval of the Chief Justice?
¥R. OLNEY: I want to make it specific.

MR. LOFTIN: If you will make that motion, I will

gecond 1it.
MR. OLNEY: Thatis my motion,

THE CHAIRMAN: What is your pleasure about that?
Any discussion?

All in favor of that say VYaye®,

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)
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MR. CLARK: Mr. Chairmean, should I report to you

or Major Tolman or the Chief, or what machinery

shall we nave? Shouldn t I make all recommendations

to you?

MR. WICKERSHAM: Yes, I think so. The point of

contact is between the Chairman and the Chief

Justice.
MR. CLARK: Yes, I think so.

THE CHAIRMAN: There are two or three other proble n‘i

I would like to get of £ my chest and then 1 am throug
‘so far as my agenda is concerned.

There are three questions that have arisen
under this statute, about which there seems to be a
different opinion among 8some of our members, the
law school members, and I have had some correspondenc
with Mr, Sunderland. .

1 am sorry Mr. Sunderland isn't here. He
ig a distinguished man 1in this field, and has had
some exverience in it. He couldn't come, because
ne is teaching in the 8outh; I asked him to send
in writing any sugcgestions he had to make as to t he
scope of the work, and he sent me a copy of an

address he has recently delivered in the South on




this very subject, to the Judicial Conference of the
Fourth Circuit at Asheville. He has reiterated in
taat speech some of his views about the scope of the
work, more particularly, &s controlled by the
terms of the statute, which this Committee ought to
conslder.
The first one is this:
The statute, Section 1, reads:
"That the Supreme Court of the United
States shall have the power to prescribe, by
general rules for the District Courts of the
United States and for the Courts of the Dis~-
trict of Columbia, the forms of process, writs,
pleadings and motions, and the practice and
procedure, in civil actions at law. They shall
take effect six monthe after their promulgation."
Then oomee the second ssection, which he

gquotess

Mr. Sunderland takes the view that the words
Wgeneral Rules” do not mean that the rules that we
make shall be uniform in all the Districts. He
says it ie a general rule if you pase & rule that
says, "Each District shall have its own rules, in

conformity with the local court rules, or the

S8tate rules.®
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I have had some correspondence with him
about that, and my position was that "general rules®
meant general in the sense of being uniform in all

the Districtsa. To the extent that we adopt rules,

they should be uniform in all Districts.

0f course, we can stop short and cover
certain fields, and then tack a clause on at the
end that, in the points not covered by the rules,
they snall conform to the local practice; but I
will confess tnat 1 was rather taken aback at
the suggestion.

Mr. S8underland goes back to the resolutions
passed by the American Bar Associatlon, which he
gsays fortify his position. But those resolutions,
while they are directed at conformity, are based
on the theory that if a uniform general system
ig adopted in the Federal Courte, and is good, that
the State authorlities may follow it, ;nd in that
way bring avbout uniformity.

We have that problem, so I would like the
Committee to consider that point.

I reported at one time to the Chief Justice,

the fact that tnat question had arisen. I sent him

a copy of my letter to Mr. Sunderland, in which I

took the view that a general rule meant a rule
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uniform in all the districts; and that one of the

principal objections that had been urged to changes

in the rules is that they will bes uniform and will

destroy conformity, and how can a set of rules be

a model forx
ferent sets
of

sult of his

the States if you have as many dif-
as you have Districts?
course, 1 am stating the extreme re-

position, but in his address to the

Judicial Conference he stated his position again

about that.

He says:

tReading.)
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| He reaches the conclusion, therefore, that
the rules we adopt need not be uniform in all
Districts, but can vary, Distrioct by District, ac-
cording to the local practice, with the idea of
getting conformity.

Now, tnat question, we ought to take right

up and put ourselves on record and say what we
think about it, because the Reporter has to know

right away whether we are going to have & uniform

set of rules or not.

MR. DONWORTH: Mr, Chairman, the gsecond section
of the Act says.

"The Court may at any time unite general

rules prescribed by it for cases in equity

with those prescribed in law actions, so
as to secure one form of civil action and
procedure in both."

We all know how general the general rules
in equity are, of course. However, where there
are some things unprovided for, the local court
makes its own rule; but I see no escape here from
the conclusion tnat the expression "General Rules®
means to provide for a new method of prbcedure,

the pame as that expression hae meant in the equity

' casges.




My thought would be that it 1s rather
obvious =- in fact, I am surprised to think the

language is open to the opposite conetruction..

MR. CLARK: Mx. Chairman, I might say Judge
Donworth, I think, states the complete answer, and
it is the one I siould have made, and I think 1t can
be backed up by the history.

I want to say first however, I am not quite
sure how far Mr. Sunderland will go. I am not sure
we are so very far apart, if at all, It is a
li¢ttle unfortunate that he isn't here today and we
can't discuss it.

I might say, in this address he made at
Asheville, I find he does suggest certain things
that should be taken care of locally, and I think
I would agree -- one in particular-is this matter

of Arrest and so on. My own view is that we can

" well adopt the State rule as it now exists -~

R, WICKERSHAM: Just leave 1t to the States.

MR. CLARK: Yes, but that means there is still
a drafting problem on how to adopt them. But this
is what Mr. Sunderland sald, after stating there

snould be some use of the local rules:

(Reading.)
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So, as I say, I am not sure, after all,
now far we are apart.

I shouldn't have stated the history as
he does. He emphasizes the desire of the American
Bar to secure conformity by providing & model which
the States will follow. Well, that has bsen stated,
but I think it wae not expected that the Federal
system here devised would be more than a model
which it would be hoped the S8tates would adopt.

Furthermore, there is a bit of history
he has not emphasized, which I think i1s very
important, and that is as to how the second provision
came into the Act.

That came into the Act directly after a
very forceful address of Chief Justice Taft to the
American Bar Association, urging that it be done;
urging, in fact, that a unified procedure be adopted;
and I think that supersedes &anything Mr. S8helton
may have said in 1910.

In 1822, Chief Justice Taft, at the time
of the consideration of the leading case of Liberty
0il Company, where the Cnief Justice went far in
providing for congideration of the eteps toward
unified procedure, urged that the complete step

be taken. When you consider that history, and

Fiis il
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the use in the second section of the provision for

~ i‘thg<united procedure -- a8 term which has come %to
. have a well-recognized significance in American law,
i referring to the united procedure originally
z adopted in the Field Code, and in tne other States,

it seems to me the complete basls is given,

MR, WICKERSHAM: Isn't that what the Chlief Justice
! expressed in his address before the Law Institute

last May?

3 MR. CLARK: Yes, and I think the Chief Justice
answered the question,

It seems to me Mr. Sunderland again states
the question he has stated before as to the dif-
| ference in wording of the two sections; but you
. will notice Mr. Meélham, in his article, all he
does is to re-state it. I should have supposed
it didn't require re-statement; that the Chief
Justice had answered it. But, having re-stated it,
he doesn't specifically urge a construction con-
trary to the one the Chlef Justlice made. He simply
says that may be the problem, and 1f there is a
difference, & certain ocurse needs to be followed,
but he states no different or other course which

may be followed.
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So that I am not sure but what we have been
ascribing to Professor Sunderland more views than
he really has; and the section I just read, on what
he thinks is the scope of the Committes, would help

a great deal.

THE CHAIRMAN: Well, maybe you are right, but this
speech of nis was delivered after I had had my
exchange of correspondence with him on the subject;
80 he had it perfectly clear in mind when he made it,
tnat we are now having a unified set of rules for
both law and equity; and he also had in mind
specifically of whether our rules, insofar as we
cover the subject, had to be uniform,

0f course, anybody could see there is
notning in the statute tnat compels the Bupreme
Court to cover every conceivable field of pleading,
practice and procedure. They can cover so much of
the field as they like; and where they do not cover
;t, it is easy to see that local conformity, under
the Conformity Act, or otherwisge, can prevail,

But, the specific guestion we have %o
decide is whether, insofar as we do adopt rules,
tais Committee or the Court has got anyv power to

make 8 set of rules that do not apply with egual

force in each District.

A -
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MR. GCAMBLE: Mr., Chairman, in that connection I \
think we can get &8 good dea&l of help from the
debates in Congress at the time of the passage of
this bill, both in the Senate and the House.

Someone has furnished me with a transcript
of those debates, and I think it is quite clear
from this transcript that it was in the minds of

both Houses that whatever rules were prescribed

gshould be uniform in each district.

MR. DOBIE: It would seem to me it would be

extremely unfortunate if we said, for instance,

that the bill of discovery should be proper in the

First, Third and B8eventn Circuits, but should not

be uged in the Second, Fourth, 81xth, Eighth and

Tenth. To me, I think that would be absolutely

unfortunate, and not contemplated by the Act at all.
In other words, if we prescribe a rule,

we are not going to make a rule to apply to one

Circuit, and not to another.

MR. WICKERS4JAM: 1Isn't a very splendid precedent

furnished by the equity rules?

MR. DOBIE: 1 think so.

¥R, WICKERSHAM: Your suggesetion 18 that we can
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propose rules which can conform the practice at
common law with that in equity; and the equity
rules which have been in force for many ye&rs are
general rules, applicable, so far as they apply
to procedure in tne Federal Courts, throughout the

United States.

MR. DOBIE: The same thing is true in Admiralty,

You can't proceed one way in Admiralty in Portland,

and another way in Seattle.,

MR. DODGE: Mr. Mitchell, did you send your

correspondence with Mr. Sunderland to the Chief

Justice?

THE CHAIRMAN: Yes, I wrote this letter to
sunderland, and it went to the Chief. It went to
the Court. He told me that the letter was read
in conference in the Supreme Court.

This 1§ what the Court had before 1t.
I didn't ask the Chief Justice specifically whether
he agreed with me or not, but I saw him after-
ward about it, and my inference was that not only
he, but the Court itself, was in entire accord
witn the view I had expressed in this letter on this

point, and two others which we will take up later.




- what the Court had before it,
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I would hardly feel justified in saying I was told
specifically that the Court ruled that way on 1it.

And after Mr. Sunderland made his speech, I was sOorry
that I hadntt asked the Chief point blank,

This i what I said about it, and this is

The first point in BSunderland's article or
report to the local committee in Ohio 1s the subject

of conformity between State and Federal practice.

(Reading.)
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That is the letter I sent to the Chief
Justice, and after it had been submitted to the
Court, I had a conference with him, We just
referred generally to this subject, and I inferred
from what he said there that they were in entire

accord with that view,

MR. WICKERSHAM: It secms to me that 1s the cor-
rect interpretation of that statute, and meets
the purposes of the statute. I think the purpose
of that statute was quite clear, and it would be a
perversion of it to suggest a set of rules which
would be applicable in some districts and not in

others.

MR. GAMBLE: Mr, Chairman, would it be in order
to make & motion that, in the preparation of these
rules, we proceed upon the basis that they shall
be made uniform in all districte?

If so, I will be glad to make that motion,

THE CHAIRMAN: You mean by that, insofar as we

adopt rulees, tney shall be uniform?

MR, GAMBLE: Yes, 812,

THE CHAIRMANR: Leaving open the idea that where we

k etop short and don't cover a field by
N R T T e e R R e NI R e v
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then the conformity features may enter into it?
MR. GAMBLE: Yes, that is what I mean,

MR. CLARK: Mr. Chairman, I think that is all
right; certainly the purport of it is quite my
idea; that is, that what we are after is uniformisy.
Would that exclude decisions such as ¥r, Wickersham

has suggested, and that I tentatively agree with?
MR. WICKERSHAM: We wouldn't cover those.

MR. GAMBLE: I don't mean it to cover those.

MR, WICKERSHAM: No, he doesn't mean to cover
those. Insofar as we do adopt a rule, that it be
general in its application; but if, for instance,
we decide 1t is inexpedient to adopt rules on
provisional remedles, covering certain flields like

tne granting of attachments --

MR, CLARK: That would stillpermit us to adopt

a rule saying the 8tate rule would apply?
MR. WICKERSHAM: The conformity statute covers it.

MR. GAMBLE: No, I think the Conformity statute

is probably repealed.

THE CHAIRMAN: Our draft will probably wind up




. rules, under the Conformity laws, the practice under

" local rules will be followed.

'was some discuession in the State Bar Association
- in Wasnington as to whether those committees had

? any function any longer, because, to prepare a

“incide with the work of this Committee.

|
I

. that, insofar as any matters are not covered by these

"to the existing committees.

. appointed entirely under 8ectlion 1, and they were

104.

with a8 statement at the tag end of it to the effect

MR, WICKERSHAM: Yes, that is your idea on 1t?

MR. CLARK: Yes.

MR. LOFTIN: That is the motion, then?

MR. GAMBLE: Yes, that is what I intended.

MR. DONWORTH: This discussion overlooks a motlion
that was adopted &8 while ago about an invitation

You will recall that those committees were

not requested to pres ent anything along the lines

of unification of law and equity. 1In fact, there

gset of rules in purely law actions would not co-

I do not think this suggestion I am now
making calls for any recongideration., at all, but

I think we must bear that in mind; that what we
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get from those committees will be only along the line
of material that we will draft into our uniform

rules.

THE CHAIRMAN: Well, they will be told that we

are headed for a unified system.

Is there any further digcussion of the re-

solution about what the general rules mean?
MR. WICKERSHAM: Question.

THE CHAIRMAN: All in favor of that resulution say
vaye®.

Opposed?

(The resolution was carried,by the
unanimous vote of the Committee.)
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THE CHAIRMAN: I will make t his statement at this
time; Of course, e;éry action of this kind that we
take will be summarized and reported to the Chief
Justice. We are in the perfectly zorgeous position
of having & boss to tell us whether we are right
or not, and who is going to have the last word on
questioneg of Qonstitutional and statutory construc-
tion. No Congress has ever had that beautiful
position. If we report a thing this way, and we
get no kick back from the Court, or they say, "“Go
anead," we can be perfectly free of all doudbt as
to whetner we have misconstrued the law or our
function or anything else. I never was in a

position that I enmjoyed as much as that, before.

MR. WICKERSHAM: That is the great advantage of

being advisory, merely.

THE CHAIRMAN: Yes, Now, the next point I would
like to bring up, if you will permit me, is another
point that Mr., Sunderland has raised and insisted
on. It, in turn, was the subject of a letter to
him, copy of which went to the Court,

He says that Section 1 of this Act says
tnat thesé rfules, the common law rples shall take

effect within six montios after thelr promulga-




' the Court, in this form:

tion and thereafter all laws in conflict therewith
shall be of no further force and effect.

Now, he says when you come to Section 23,
you don't find any expressed statement in that that
the unified rules shall supersede all laws in
conflict therewith.

Therefore, his conclusion is that if we

adopt a unified set of rules, that insofar as they

' relate to common law aetions, they are free from

statutory restrictions; but insofar as they relate

to equity actions,they are tied hand and foot.
MR. WICKERSHAM: Oh, no.

THE CHAIRMAN Now, he has again made that point

- in his address down there; and that also went to

(Reading.)

. tingsifa
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| THE CHAIRMAN: That went to the Court, as well
88 to the Chief, and I never heard anything to the

effect that they didn't agree with that,

MR. DOBIE: I move, Mr. Chairman, that we proceed

on that assumption,

MR. CLARK: Mr. Chairman, I wholly agree with your
view, and 1 disagree with Mr. Bunderland. If you
é don't mind, I think we ought to add one thing more
| as a part of his argument, so that we have it before

us .

I have in mind the earlier provisions of
the statute conferring the equity rule-making power.

This was a part of his argument: That the earlier

grant of power to make rules in the equity court
wag as follows: This is in the 28 U.8.C.A., Section
730
"The Supreme Court shall have power
to prescribe from time to time, and in any
manner not inconsistent with the laws of the
United States -_"
Now, he says, and 1 suppose is quite correct
on that, that therefore the equity rules incorporated
various statutes. Now, his argument 1s that under

. the new rules, Section 1 provides as to the law
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3 rules, that they shall repeal the things which are
inoonsistent. Nothing is said about the equity
2 rules, 80 his idea is, when you put the two together,
; you have the equity rules with this limitation, and
the law rules without any limitation.

I think that is his argument, and I think

we had hetter have it before us.

MR. LEMANN: It is & good technical argument,

but the result seems to me to defeat the argument.

MR, CLARK: I think that is the answer, Probabdbly,
as I suggested, it was answered by Chief Justice
Taft in bringing up the question of unified pro-
cedure. "Unified procedure®" is a well recognized
thing in this country. When they speak of that,
they mean something different than the other equity

rules.

' THE CHAIRMAN: It strikes me that it is just
because the Court might make any rules in equity
different than the statute, that Congress wanted
to have the chance to take a shot at it; tpat is

why they reserved the power of veto,.

YR. CLARK: O0f course, 1 agree entirely with that

interpretation, but I didn't want Mr. Sunderland to
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think we hadn't tried %o get his point as fully as

we could.

MR, WICKERSHAM: Well, the motion has been made

that we proceed on the other theory.

THE CHAIRMAN: Here again, we have the assurance

that if we so report it to the Court, we will be

" checked on.

MR. WICKERSHAM: Yes, I think so.

THE CHAIRMAN: 1Is there any further discuss.on of

. that point?

All in favor of the resolution say %aye".

Opposed?

(The resolution was carried by the
unanimous vote of the Committee.)
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THE CHAIRMAN: Now, I have just one other thing --

do you want to adjourn for lunch?
MR. RICKERSHAM: It isn't one o'clock yet.

THE CHAIRMAN: All right., Here is another poing,
z and that is whether or not the statute gives the
| Court power to deal with the rules of evidence under
 the head of procedure and practice; and whether, if
: it does, it is expedient to deal with them.
I find that most of our law school friends
. are itching to get their hands on Evidence, becauce
taey think they need a uniform system, and they
| want to tackle it, and they have made some very

. powerful presentations which I have seen, of the

need for it. A

My feeling about that hag been that it 1is e

a case of the wigh being father to the thought,

ik e
S P PR

" and that & statute such as this, which talks about

pleadings, practice and procedure, wasn't intended i
to authorize the Court to re-write the laws of g
evidence. g

You can make arguments that, in a sense, ;é
rules of evidence are matters of procedure rather é
than substantive law; but I think Dean Clark has 3

, some ideas about that.
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I will just read here what I said to the
Chief Justice on that peint, in this same letter to
Mr. SBunderland, who has that view quite strongly;

then we would like toc hear from Dean (lark about it:

(Reading.)
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THY CHAIRMAN: That 18 what I said in that letter.

MR. LOFTIN: May I &gk, Mr, Chairman, did you get

any reaction:?

TZE CHAIRMAN:! The same as the others; that is,
a8 rleasant smile, and the assurance that the Court
néd read tne letter and they were pleased with the

way we were goling at things; something to that

effect. I never asked him point blank,
MR. LOFTIN: No objection, at least?
THE CHAIRMAN: None at all,

MR, CLARK: Mr. Chairman, this point is one of a
great deal of importance, I think; and there is
. another point of a similar nature that has caused
; me a great deal of trouble, and that is the matter

of courts of review,

THE CHAIRMAN: I have got that under a separate

heading, here.

MR, CLARK: Yes. The two are not identical,
except that conceivably the phlilosophy we apply to
our decision in one case might apoly to the other.

My view, shortly stated, is this:
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First, that there is a great necessity of
doing something in both those fields, evidence and
apoellate review, Second, the matter is certginly --
I can't say clear; it is doubtful -- under the Act,
1 can't say there ig authority, but I think some
argument can be made.,

In the matter of appellate review, in
particular, if we continue the present system of
two forme of review in equity and law -- review

of all the facts in equity, &and review of only

:
3

questions of law on the law side -~ you present an
element which will be reflected back into the
trial courts, and will tend to preserve the old -

distinction between law and equity.

That is the great difficulty there., It
will inhibit & good deal the tendency to & unifqrn
system; 80 that I really-think that question is
perhaps more important than the evidence question,
The evidence one is perhaps a little more apart.
Nevertheless, the evidence situation has been
quite unfortunate. I think I may quote the leading
autnority on the subject; tnat ie, Dobie on Federal
Procedure:

(Reading.)
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MR. WICKERSHAM: VWhy does he limit it to Federal
Courts? I agree with his remarks, if they are

extended to all courts«

MR, DOBIE: I was writing only of the Federal

Courts.
MR. WICKERSHAM: You don't limit it to those?

¥R, DOBIE: No, sir, I do not; but at thet ¢time,
in that book, I was writing only on the Federal

Courts.

MR, CLARK: Now, on the criminal side of the
Federal Courtse, with which we don't touch, of course,
but where there is a good deal of analogy, the Court
has done a great deal. They started out in 1851,
in United Statee ve. Reed, to try to apply the law
of evidence of 1789. That dién't work, so the
recent decisions -- particularly, in the Wolf case,
they come pretty close to establishing a fairly
up-to~date and uniform system. Now, I may be a
little too hope&ul, but I think the tendency is that
way, by judicial decisions on the criminal side.

On the law side, they are supposed to be
following the conformity system now, but as only

a part of the "hodge-podge of evidence rule in the




Federal Courte," we now have some vestigee of the
tnhree systems, criminal, equity &and law,

1{ we are setting out to make & model o
procedure which will be uniform, and we can't cover

this, it is unfortunate.

THE CHAIRMAN: You draw a distinction between the

methods of taking testimony?

MR. WICKERBHAN: That ig different.

MR. CLARK: Oh, I wanted to bring that out. Now,
ig there a difference? If you hold the method of

taking testimony is a matter of practice --

MR. WICKERSHAM: Isn't there a distinct difference

between the rules 0of evidence and procedure in

taking testimony, or the different things that may be .
nffered in evidence?

You nhave got a whole body of statute law,
for instance, regarding the things that may be
used in evidence, how they must be authenticated,

and 80 On.

MR. CLARK: You can make a brief either way,

by citing certein precsdents,

MR, WICKERSHAM: You can., There is a great deasl
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MR, CLARK: I have had this question raised &s to
rules of discovery: Are rules of discovery
ér - procedural, or evidence? Specifically, it has been
| suggested by a good many -- Professor Sunderland

suggested in his address that we ought to have

modern rules of discovery. It is a matter he has

worked on a great deal, Is that within our power?

THE CHAIRMAN: That has nothing to do with the
rules of evidence, as to the admissibility, the
competency of witnesses, and so on, It deals with

the procedure in obtaining evidence.,

1 MR. CLARK: I should like very much, myself, to

' hear from the leading authority on the subject.

i MR. DOBIE: I don't like to be referred to like

that., I am really very dubious about that point,

and I would like to hear discussion. I think there
is a good deal in what you say.

For example, the "fishing" deposition,
we may deal with that; or the methods of taking
testimony, of course, I think we will have to deal

with, references to Masters, and things of that

kind,

n But; when you go to the whole question:of

v semehideddaionts



118

the competency of witnesses and the admissibility
of testimony, if we go into that, we have got to
draw practically & complete Code of Evidence. That
is going to be extremely difficult.

I would like very much to hear from
Professor Sunderland on that point, as to whether
he definitely tninks we ought to do that whole thing,

or not.
MR. CLARK: I tell you he does.
THE CHAIRMAN: I have got his word on that.

MR. DODGE: Is there any code of rules in this
country or in England that undertakes to deal with

the rules of evidence?

MR. OLNEY: Oh, yes, under the code rules, they

do in some places.

MR. DODGE: Those are statutory codes?

MR. OLNEY: They are statutory codes. They are
not put out as a code of procedure, necessarily,

but they are statutory codes of evidence.

WR. WICKERSHAM: Yes, but those are statutory
codes of evidence, Judge, aren't they, as dis-

tinguished from rules of procedure?
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MR. OLNEY: Yes.

MER. CLARK: 1In the original Fleld Code, there are
many provisions relating to evidence. 0f course,
they did not undertake to cover the whole field
of evidence, but there are lots of statutes on

evidenca.

MR. WICKERSHAM: Well, I have a memorandum of the
numbers of sections in the Federal Judicial Code
that deal with evidence; there are a large number
of sections, but it is almost all providing modes
of taking evidence, eltner by deposition Or by
witnesses, books and writinge that may be produced,
and a few things 1like gection 638, for instance,
that any admitted nandwriting of a person may be
used for comparison, and 80 On.

in otner words, Congress hasn't been
entirely logical irn that, but there are & whole
1ot of statutory provigions which regulate the
procedure; and then there are a number of statutory
provisgions which deal with the things that may be
offered and musi be received in evidence, how they

pust be authenticated, and 80 on.

MR. CLARK: I might say that I don't think it

will be so much of & job 1f we start on it as
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suggested, because my conception of dealing with the
law of evidence is mostly to say there shall be none.
That isn't quite the way I would put it, but I would

think there should be fairly free admissibility.

THE CHAIRMAN: What do ycu think would be the re-

action of the Bar? Mr, Hammond ~--

MR. WICKERSHAM: There would be a howl from the

Atlantic to the Pacifio.

MR, HAMMOND: Just on the gquestion of whether there

"are any acts on evidence, there is the India Code,

/
supposed to be about 1870. I know about that. \

I thought I would mention that,

MR, CLARK: Did you people consider somewhat the

question 0of extending the rules?

MR. HAMMOND: We have thought about that evidence

| question considerably.

MR. DOIGE: I would like to have your reaction,

. Mr. Hammond.

MR. HAMMOND: Well, I don't know as we came to any
conclusion in the matter. The term "procedure" is

probably broad enough to include evlidence, and there

was a decision of the Supreme Court which so held -




I have forgotten the name of it --

MR, CLARK: Yes., Mr. Sunderland cites that in

his argument.

MR, WICKERSHAM: Yes, but in general, when you
start to make rules for procedure at common law and
in equity, you wouldn't consider that that included
the making and establishing of a code of evidence,

like Stevenson's Code, for instancs.

MR, HAMMOND: Well, personally, I should want the
authority in the Act to eay evidence, before I

would do anything,

MR. WICKERSHAM: Yes, it seems to me so. The
general intendment of the word ¥procedure", doesn't
include ordinarily the word "evidence." We say,

"procedure and evidence."
MR. HAMMOND: Yes, you usually speak of both.

R, WICKERSHAM: It seems to me we will have our
hands full enough with what we have got to do,

without going into the field of evidence.

MR. DONWORTH: There are probably some procedurdl .

matters that do involve substantive law, that fberé
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is no reéson why we should keep away from for that
reason, You take the matter of the right to examine
the plaintiff in a personal injury case before trial;

I think that would be a proper matter for us to go

into »
MR, WICKERSHAM: Yes.

MR, DONWORTH: And if some one says, "Why, you have
gone into the matter of evidence," we say we have,.
to the extent we think it 1is essential for our

purpose.

MR. WICKERSHAM: Procedure; but that is a d4if-
ferent thing from the rules which govern the kind of
evidence that may be produced, what witnesses may

testify to an opinion on direct examination, what

on crogs examination, and so on.

MR. LEMANN: I have a matter of rather large
importance pending now, where an action was brought
in the Federal Court against the heirs of a decsased
person., We have a statute that parole evidence
cannot be used in such a case where the action is
brought more than a year after death. I8 such a
statute controlling in tonis Federal Court action?

If we go into the field of evidence, and undertake
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to prescribe rules on that subject, would we have
the authority then to decide+- I presume we would --
that statutes of that sort would no longer be

controlling?

MR. WICKERSHAM: Well, I ran over the subjects
dealt with in the Federal Judicial Code:

Section 631, competency of witnesses, &as
governed by State statute.

S8ection 635, mode of proof in trial of
cages at law, shall be by oral testimony taken in
open court.

Section 636, books and writings may be
compelled to be produced at trial.

Section 638, any admitted handwriting of a
person may be used for comparison as to genuineness.

Section 643, depositions may be taken also
according to the laws of the State or District.

Sections ©644 and 645, deal with depositions.
in perpetuam or in memoxiam.

Sections 647 &nd 648, subpoenaes.

Section 653 deals with letters rogatory.

Section 654, witnesses could be subpoenaed
from any District, until 1528, by permission of the

Court; and so on.




MR. DODGE: All questions of practice.

MR, WICKERSHAM: All questions of practice, rather
than substantive law; but that is all already in the

statute.

MR, CLARK: Well, you know, I am not quite so sure
why you say that so quickly. I should say you have
been reading a good many statutes on evidence that

are general; the oral testimony statutes, for example.

MR, WICKERSHAM: Yes. As I say, it is not logical,
but these are statutes; these are provisions which

are put in the Federal Judicial Code.

MR. DOBIE: Of course, there are a great many
statutes where the two run right together. For
example, in a number of States they say that unless
incorporation, alleged in a declaration, is
specifically denied, no proof of it need be offered.
I think clearly that is a procedural statute, and
I think we have 8 perfect right to make rules on
that subject; and the same thing as to what they
say about handwriting, and a number of those things;
so that there are going to be some thinge for our

attention.

MR. WICKERSHAM: On, yes, there always are; but




the whole question now is &g to whether or not we

are going to make a code of evidence.

MR. DOBIE: Yes, whether you are going to take up

the hecarsay rule, and promulgate &8 code on that?

MR. WICKERSHAM: Yes. In other words, whether
we shall take Wigmore, and revise him for Federal

procedure.

MR, OLNEY: I am quite sure the Bar at large has
in mind tne very distinction mentioned in the letter

Mr. Mitcnell read.

MR. WICKERSHAM: It seems to me 8o0.

MR. OLVEY: We have in mind, for example, that

such things as the matter of discovery are procedural

rights. I, for one, am very much interested in

seeing that we devise & proper method for discovery,-
MR. WICKERSHAM: Yes, that is procedural,

MR. OLNEY: (Continuing) --in Federal courts. But

wewould look upon that as procedural,
MR. WICKERSHAM: Certainly, I would.

MR, OLNEY: But 1f we endeavor to formulate rules

of evidence, in regard to the admissibility of te




_particular statute; I have inquired and searched,
and I think 1 anm gafe in asserting that at no time

'in the last ten years that this statute has been

136.

timony --

ME. WICKERSHAM: We won't get 1in bvefore Congress in

1936.

MR. OLMEY: (Continuing:) --We are biting off some-=

thing that we won't be able to chew at all,

THE CHAIRMAN: I call your attention to one other
fact: We are dealing here, not with the question
of whether "procedure" in some uses jncludes “"evidence

We are dealing with the use of that word in that

under consideration pras anybody 1in the American
par Associlstion, or in the debates in Congress OvVer
the bill, or any of the discussion of it , ever
guggested tnat 14 included the job of writing 8
text book on evidence, %0 agtablish one system of
rules of evidence in the Federal Courts and another
:n the State.

There nas never peen a breath of that
mentioned, which 1s 2 significant fact when you

come %O think about 8 particular Act.

MR. WICKERSHAM: Well, 1 move that it 1st the sense
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0f this Committee that the writing of a code of
evidence is not included within the gensral scope
of the statute, as we understand it, and the work
that we are undertaking.

0f course, certain provisions which relate
to the method of procuring evidence, and certain
borderline cases are dealt with; but t he general
view of the Committee is that it ie not within the
contemplation of the Act that a code of evidence

snall be prepared.

MR. CLARK: I wonder if Mr, Wickersham would bve

willing to include the word "tentative sense®?
MR, WICKERSHAM: Yes.

MR. CLARK: Because, it may be that when we get

farther along —--

MR. WICKERSHAM: Well, all right., It 1s the

present sense of the Committee --
MR. CLARK: All right.
MR. LOFTIN: I second the motion.

TUE CHAIRMAN: 1Is there any further discussion?

MR. WICKERSHAM: There acain, if the Conurt differs

i h with us, they can say so. '

CIouSEEL L L .
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MR. COBIE: Yes. If they ask us to prepa&are a code,

. we will do 1it.

THE CHAIRMAN: I don't know whether we will or not.

I will reconsider my accepté&nce =-
MR. DOBIE: You may resign?

MR, OLNEY: 1I don't think there is any danger of

the Court asking us to do it.
MR, CHERRY: It is perfectly safe to be willing,

THE CHAIRMAN: If there 1s no discussion, what

is vour pleasure?

All in favor say "aye,"

Opoosed?

. (The motion was carried, by the
; unanimous vote of the Committee.)
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MR. DOBIE: Mr. Chairman, before we adjourn for
lunch,; I evould like to bring up a matter that seems
to me quite important, just to know the sense of the
Committee.

It seems to me rather important that what
this Committee does in our proceedings here be not
given out to the public. It seems to me that the
Secretary and the Chairman should be the ones that
would take care of that, I tanink it would be very
unfortunate, for example, if one of us went back
and told a newspaper reporter what we had done here,
or tnat Seneral Wickersham had advocated so-and=-so,

or Dean Clark thought this,

MR, WICKERSHAM: Or that Mr, Dobie, the great

authority on Federal procedure,had certain views,

#r. DORIE: I have no official position, but
that is my idea. I have discussed it with Dean
Clark, and he seems to agree with me. I do think

it is rather inportant, --

THE CHAIRMAE: I am glad you broucht that up.

MR. WICKERSHAY: I think it is very important,

ME. DOBIE: (Continuing) --that we do not give out
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any information to reporters; that we leave that

to the very sound discretion of yourself and Major

Tolman.

THE CHAIRMAN: I would like to go & little further
than that.

| MR. DOBIE: The reason I brought it up now is,

. before we went to lunch --

THE CHAIRMAN: Yes, you are right about it; I am

glad you mentioned it.

We are an Advisory Committee to the Court.

We have got to bear in mind that it wouldn't be
courteous to the Court, and they might resent it,
if we disseminate stuff, or ciroulate decisions

tnat are confidential, or do anything of that kind

without their authority. And I think we not only

should not tell newspaper reporters what is going

on in our meetings, but that whsn it comes to the
drafting work and all that sort of thing, we ought
40 use care not to give any publicity to 1it. It
will have to be submitted to a good many people, but
it always will be confidential; and we never ought
to give out anything as our conclusion or draft

until the Court says so. I think they would be very

quick to pick us up on that,
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MR, WICKERSHAM: JYes.

MR. DOBIE: I think if a reporter came to you and
you wanted to give out that the Committee had met
and started on its work, that is quite all right,
anything you want to give out; but I think in-
dividual members should not, because it seems to me
there is that germ of a great deal of harm and
dissension, which might very seriously affect our

work.

THE CHAIRMAN: That will be taken as the sense of

the meeting, unless there 1s some objectlon.
MR. WICKERSHAM: Yes,

MR. DONWORTH: Mr. Chairman, some of us come from ai
distance, and may be interested in how long a
gsession we may have at this time. Have you in mind

naving another session tomorrow?

THE CHAIRMAN: Well, the progress we are making,
I am in hopes, if we don't spend too much time at
lunch, we can come back here and plug along this
afternoon and fix things up so that anybody who

wants to leave can go tonight; but that is up to the

Committee. I am at your service, as long as you
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want me.

MR, DONWORTH: 1 am alseo. 1 was just 100king fOT

a general jded.

THE CHAIRMAN: Yes. Ve can't tell what we will
get into this afternoon. We are gOing into some of
these particulara, and they may take some discussion;
but I really 7eel, from what 1 kno¥, we ought to
finish 1ate this afternoon, or may De earTly this

afternoon.

MR. pDONWORTH: 71 didn't wish 0O hurry procaedlngs

at all.

THE CHAIRMAN: Lunch 18 get for us acToOs8 the
gstreet. 1¢ 18 2 quarter past one. HOW much time

do we need foT lunch?
MR, DOBIE: We lunch in 8 pody, 4o we?

THE CHAIRMAN: That 18 at your pleasuTre. Maior
Tolman nas xkindly made arrangements for us at the
club oveT pere, 10T those of us gxnhat want to g°

together-

MR. ‘IGKERBHAH: That 1s 8 good idea. Well,

14 we 8re going Lo lunch togetheT, { suppoee ¥e
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can adjourn for an hour. If we get back sooner,
all right; if we get back a little later, that will

be all right.

b

THE CHAIRMAN: Did you have &an idea you had some

. engagement that would take you elsewhere?

MR. DODGE: Yes, I had., I was hoping somebody

would say a quarter past two.

MR. CLARK: OCouldn't we say two o'clock, and that

will probably mean 8 few minutes after?

(Whereupon the meeting adjournad
until two o'clock p. m., of the

same day, June 20th, A. D, 1835.)

L



' Columbia that correeponds to the United States

AFTERNOON S8ESSION.

THE CHAIRMAN: Will the meeting come to order?
Mr. Hammond has called my attention to a
provision of the Act whioch is badly drawn, and we
ought to have the sense of the meeting on it. *

It says that they "shall have power to
prescribe by general rules for the District Courts

of the Unitsd States and for the courts of the

District of Columbia® --

¥R. DOBIE: "Supreme Court of the District of

Columbiam", isgn't 1it?

THE CHAIRMAN: It should be, buat it isn't; but

it obviously meant that court in the District of

District Courts, which 18 the Bumreme Court; so
that, unless there 1s some objection, we will take

it as the sense of tne meeting that we should con-

s8true that as belng the Supreme Court of the District.,

MR. DODGE: I think the Court so construed it in

the order.

MR. DOBIE: Yes. 1In the order of the Court, it is

"The Supreme Court,"




THE CHAIRMAN: Now, we have a miscellaneous lot
of matters that the Reporter would like to bring up.
The first ;ne he has raised is the question
of how far, if at all, our rules will affect the
matter of appellate review,

Now, in order to start the discussion on

1
-
E

it, I will just simply say that I have had the idea
that we have nothing to do with appellate review,
in one sense. On the other hand, there are & good
% many procedural matters in the course of trials
i and proceedings in a lower court that ultimately
form a basis for appellate review, My thought
i has been that, in any matter of that kind that has
' to do with the proceedings in the District Court,
_We have power to act; and I will 1llustrate that
in this way:

For instance, I think we could make a rule
tnat if a man made an objection, and his objection
was overruled, or sustained, it wouldn't be neces-
gary for him to note an exception; it would Dbe
taken that the exception was noted.

Tnat is an illustration of a step in the
trial court tﬁEE we ought to have control over, that

really has & bearing on the Teview feature.

That is all I have to say about that, but




tnat point is8 open for discussion.
what is youT thought about that, MT.

: Reporter?

MR. CLARK: A real problem comeg up there, which

415 reflected back in the union of 1law and equity.

The present gituation 18 tnat in equitable’

. actions, following the old system of review of the

, English Court of Chancery, tne Court 18 expected

to review the iacté ag well as the law, That

developed, really, at 8 time whe n testimony was
taken DY deposition; it was entirely 8 matter of

| formal papere, and it is no longeT nearly as neces=<

i gary, if at all, as it was under the former

i procedure.

in actions at law which g0 to the Jjury,

' 1 suppos® 14 would be unconetitutional to review
the facts; certainly. the procedure ijg to Treview
only erroIrs of law.

tnat is the formal distinction whioch i8
reflected pack into the neocessity of some separa~
tion.

1 might 88y tpat 1 have great difficulty
in finding jawyers OI jgw teachers 0T otnher people

who could tell the difference between law and

fact) generally, it seems to b€ that whatever
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the appellate court wants to review is either law
or fact, as the case may be., The distinction, I
do not think ies nearly as real and vital as the
formal requirements make it.

If we have to continue those two systenms
of review, we are to that extent preventing a
complete union.

Now, in the States, those two systems of
review are continued in some of the code States,
and not in others. They are continued in New Yofk,
for example; and in my judgment, that has been
one of the reasons why the union of law and equlty
has not been more satisfactory in New York. They
are not continued in a great number of States, in-
cluding my own, Connecticut; and I know there are
gpecial provisions in New Mexico and Arizona.

My impression is they are not continued in
Minnesota, but I don't know that I am sure about

that.
MR. CHERRY: You are right.

MR. CLARK: Now, I should suppose that we have
got to make provisions regulating somewhat the
procedure for a judge acting without a jury.

In fact, I think the provisions for waiver o?f

B O il




138.

jury trial, and the jury trial right generally,
are essentials,

Now, if we leave the matter there, in the
case of a trial to the court without a jury, we
are goling to have the situation pretty uncertain.
That is one of the features now that is pretty un-
certain in Federal procedure, the method of appeal
where jury trial is waived.

1 should suppose, in any event, we would
want to carry the proceedings on through to the
final action in the District Court; that would
probably be within our power; but how can we do
it unless we know wnat the function of appellate
review is going to be?

That is somewhat the problem. That is
a necessary part of our proceedinge. The scope
of our job includes the preparation of steps to
the end of the action in the Dirtrict Court, and.
yet those stepr &are conditioned by the scope of

appeal.

THE CHAIRMAN: Can't we accepnt the present system,
statutory or otherwise, that fixes the scope of

appeal?

MR, CLARK: Yes, we can &accept it,
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THE CHAIRMAN: Have we any option about 1t?

MR. CLARK: Well, I don't know. I throw out the
question. That, again, ie a similar question:
How extensive is tne scope of our statute?

I might say that I hate to accept it,
because it does provide for the divided form of

appeal.

MR. DOBIE: There 1s another point in there, of
course. Any fact found by a jury can only be re-

| viewed, as you know, in accordance with the common
law; you have got to watch out for that pretty
closely. I think there is a point of difficulty.
You remember that case of Dimick against Pats,

don't you?
MR. CLARK: Yes.

MR. DOBIE: And you probably remember the very
recent case they decided on the 3rd, where the
Judge reserved tne right, and then the Circuit
Court of Appeals could nand down a decision without
any trial.

There are going %o be some right pretty
points herTe; and probably this group knows that

the law on what you have to do on appeal is in a
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pretty muddy state. There are some decisions in

tere tnat say practically everything.

YHE CHAIRYAN: Could you be more specific, and
illustrate? I am not quite clear that I got the
drift of it, what kind of rule or subject matter

ybu have in mind tnat would raise the question.

MR, COLARK: Well, the question will come up very
directly on waiver of jury. You have a provision
now for trying a case in the Federal courts without
a jury, and the form of appeal and how to take it
ig, as Dean Dobie said, very uncertain indeed.

The way that would be raised, I think
the way that procedure could be simplified, and
the way it is done in a good many code States,
is by some provieion of this kind: That if a
jury trial is not claimed in a ocertain period,
it is thereby waived, and the case goes on the
calendar for trial by the Court,

Assume trial is had by the Court, anc the

Court has entered its judgment. What then 1is to
be the metnod of appeal? Is it now to be as it
would be if the judge were sitting as Chancellor;
that is, a review of the facts; or ig it now to

be, as it was originally, a review of errors of

;g law only?
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THE CHAIRMAN: Why do we have to know that?

I don't understand that.

MR. CLARK: Well, if the appeal is to be on a
reviaew of the facts,the simple way of doing it, and
the only proceedings required by the District
Court Judge would be as follows: To certify the
evidence; all the evidence would go up.

I1f, however, the appeal was to be similar
to the appeal in law actions, there would have to
be some way which could be devised without great
difficulty, whereby he filed a finding of facts;
and the appeal was made for errors of law, rather

than on the finding of facts he signed.

Now, the question is going to come up as
to tne provisions to be made in a case of waiver of
jury trial, for proceedings after judgment -- unless,
perhaps we want to stop and say that we will do
nothing with proceedings after judgment., If we
were to decide that, we would have nothing to do

with motions to set aside verdicts --

MR. WICKERSHAM: Oh, that would be proceedings
in the District Court; motions to set &aside ver-

dicte, motions for new trial --
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think we have got 4o go into those.

MR, WICKERBHAM: Yes, you are gtill in the District

Court.

yR. LEMANN: So that would nardly be & line of

cleavage, pernaps.

MR. CLARK: Yes. 1 had thought we really needed

to cover all proceedings in the District Court.

MR. LEMANN: Yes. 1¢£ you did that, you certainly
would take in some of what are generally called

appellate matters; those proceedings 1n the District

«

Cour and your motions for appeal, petitions for

appeal, and citations.

MR. DONWORTH: Also the preeentation of the bill

of exceptions.
¥R. LEMANN: Yes.

MR. DONWORTH: { 4hink that needs clarifying, the
procedure with reference to 2 bill of exceptions in
the Federal court. I thnink that is within our
jurisdiction, pecause it is a proceeding in the
pistrict Court; and tne matter of terms of court,

1 think that ig within our juriediction,

At present, you know, unless the Judge,

TS




witnin the limits of the term of Court either extends
the term or takes cognizance of the pendency of the
bill of 2xceptions -- if he doesn't either extend the
term or enter some order to take cognizance of the
bi1ll of exceptions, his power to sebtle the bill

dies with the term.

I think that is for us to regulate; and

on the specific matter that Dean Clark has referred
to, it is true that when a jury is waived in the
District Court at present, a complicated situation
arises. In the firet place, the statute says if

the jury is waived in writing, the procedure shall

be so-&nd-go. I think the decisions are that if the
jury is waived, not in writing, the Judge is

practically an arbitrator, --

THE CHAIRMAN: Tonere has been an amendment to t hat
statute, which I drew myself, which saye that if the
waiver is oral, in open court, 1t is as good as

a written one.

MR. DONWORTH: Quite so; but i1f not entered in the
minutes in open court, then the judge is an arbitrato
Now, further, of course there is a difference-

in the attitude of the appellate courts toward a

law action and an equity action.




. ag proper to be enacted, independently of what

: too, Judge, which is proper after the end of the

varying degrees of great weight, to the findings of

. their own court. Whereas, in a law case that

i procedure is quite different. You must have a bill

of exceptions instead of 8 certificate of evidence,

~for us to recommend something on; and 1f we run into

' the question of the absolute procedure on an

If a jury is in fact waived, then the con-
stitutional provision Dean Dobie has referred to,
of course, does not apply; and then it is purely
statutory, as to what kind of review you have.

In an equity case, tne judge certifies the
evidence; and then the appellate court, while

theoretically entitled to render a decision de novo

~on the evidence, of course, gives great weight --

goes up, whether a jury is waived or not, the

and so on.

It seems to me that all those matters are

appeal, I think we might recommend the enactment of
certain legislation to fit in with these rules,

which Congress and the 8upreme Court could consider

we recommend within our jurisdiction.

MR, DOBIE: There is that bill of review in equity,

term; whereas, in law, as you said, you can't do
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anything at all unless there is something taken,
There is a great deal of spade work tobe
done there, and I do say, if I have to say so, that
iis one of the best chances this Committee has got,
‘to get rid of the complications; and I must confess

e 4
R Y

E—
I am harcly/in accord with what you gentlemen said,

"ithat is, within our province,

MR. WICKERSHAM: Don't you think the settlement

vof the bill of exceptions is within our province?

MR, DOBIE: Oh, absolutely.

MR., CLARK: How far do you think we can go, De&n

: Dobie?

MR, DOBIE: Well, I think we will have to study

Etne individual provisions, to answer that; but my
;general attitude is that we ought to go as far as
iwe can, of course, watching out for the Seventh
?Amendment.. In that walverof jury, as General
zuitchell sald, the statute very recently had to be
;written; if it wasgn't written, of course, 1t is
‘"'now in the opinions of the CQourt,

But the extent 0of the review, and whether

you have to ask the trial judge for findinge of

- fact, and what the appellate court can do; there
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are hundreds of cases OO ¢hat, and in the 8ircuit
Court of Appeals & great many of them are absolutely
in conflict. I think that is a £ield in which we

cando a great deal,

THE CHAIRMAN: Why jen't this the right idea about
1t? It is admitted, 80 far as appesals are concerned
in tane upper couris, We naven't anything to do with
them; we haven't the power to:change the powers of
the appellate courts as to their methods of review
or what they can review; that isn't within the
gcope of thils gstatute.

On the other hand, we certainly have the
right to deal with all proceedings in the trial
court, settling bills of exceptions, and all that sort
of thing, that may ultimately form the vasis for
appeal.

Now, isn't 1% our tagk to take the existing
law that regulates the appellate courts as to the
nature of their Teview, and then, knowing what the
lower courts have to do to prepare the basis for
that, have our rules deal wita those actions of
the lower court that are required to form the
basis for the review which is now permitted by law

in the appellate courts?




f appellate courts, or the nature of their work,

. Wickersham will bear me out -- I beli eve they have
. a peculiar practice there of a one-man jury; I
believe the bailiff, or sheriff, something like

: ¢nat; and I understand that hae given some trouble.

* Baltimore line against Redman, decided on June 3rd,
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It seems t¢ me we have to draw a sharp line
between procedure in the trial court which creates &
record for review, and anything that amounts to &

snift or an attempt tc shift the powers of the

Doesn't that draw a sharp line, of itself,

right there?

~ MR. DODGE: There is another very vexed question
that makes a lot of trouble, and that is as to the
effect of a request for an ordered verdict by

both parties. That has led to a tremendous amount

of litigation, as to what is open in the court above.
Is that to be taken as a submission of all questions

to the judge?

MR. DOBIE: I believe in New York, and General

I remember there are a number of cases on that,
where they make the distinction where a directed
verdict is requested by both parties, and in these

late cases, where it is requested by one. That
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backtracked on the Holstman case, if the judge, in
?>refusing to give a directed verdict, reserves his

decision on that.

| MR. LEMANN: can't we reach the tentative con=-

| clusion that we should consider it within our
province to pass upon all so-called aprsliiate
procedural matters which transpire in the District

Court?

- MR. OLNEY: Js tLere any question about this:

| That we aze not asked to advise the Court in any
way whaigoever about the proocedurs in the appellate
courts? Our function is simply limited tr the

Digtrizt Courts.

MR. LEMANN: Yes, that is what I think we have

all been naving in our minds here recently, because

. the statute says the Supreme Court shall have the
power to prescribe by general rules for the Distrioct
" Courts of the United States the forme, process,

? and so forth, in civil actions at law. So I would
assume that we orobably couldn't go beyond the
Distriect Court; but that, up to tne moment. where
the District Court loses jurisdiction, we would

go, even though that covered all these preliminaries
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We have talked about here to an appeal.

MR. OLNEY: Do~ssn't it necessarily follow from
that , just as the Chairman has sald, that we will
have jurisdiction, and 1t should be our duty to

revise the procedure of the District Courts, in

view of the existing law as to the methods of appeal?

And that is just as far as we can go; we can't go

any farther.

; MR. LEMANN: It seems to me there is a possibility,
wnen we get to the actual job we are on, we might
find it desirable to recommend some changee in the

| methods of appeal, but that we would have to confine

ourselves there to recommendations, perhaps to tie
up what we thought was desirable; but for the
moment, I think we would have to proceed on the theory
that we could only go up, at least to what happens

E in the District Court, and having in view the present
‘ gstatutes, except insofar as we wanted to make
recommendations for changes in them -- whioh would

be merely placatory, I suppose.

MR. WICKERSHAM: Here is the provision of Section
875 of the Judicial Code:

(Reading.)

S N . h P S T S P S S L ! e i
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Now, all that has got to be done in the
District Court. The question of a bill of exceptions
on appeal, for instance. I suppose we could
recommend, at all events, that a review of a judgment
whether at law or in equity, should be prosecuted

by appeal, and not by writ of error.
THE CHAIRMAN: I should doubt that.

MR, WICKERSHAM: You have no doubt of that, have

you?

THE CHAIRMAN: No. I doubt if we have anything

to say about the method of appeal,

MR, WICKERSHAM: Well, that is a proceeding in

the District Court.

MR. DOBIE: We couldn't change the method, I
don't think. Of course, the writ of error 1is

abolished in the Federal Court.

THE CHAIRMAN: They passed a new law, making every-

thing an appeal, anyway.

MR. DOBIE: Yes. O0f course, it is practically

the same thing, under a different name.

MR, WICKERSHAM: At all events, isn't it perhap
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a little esarly to decide fully what we can do?
If we are agreed that anytning which 1s

done in the District Court is within the scope of our

undertaking, there will come borderline cases; in

i connection with those, we might recommend something

to be done to facilitate the consideration of the

case in the Court of Appeals or the Supreme Court,

as the case might be.

z MR. DOBIE: 0f course, one trouble you a&are going
., to run into there, General, you have ten Circuit
Courts of Appeal, and so many of their matters

are governed by their rules =- but I think we

will find these judges very amenable,

MR, WICKERSHAM: Yes, very true. And then, after
i all, there are some statutory provisions that

govern.

THE CHAIRMAN: Do you want any more specific

instruction about that?

MR. CLARK: XNo, I think that is enough for the

present.

THE CHAIRMAN: You have got the general sense of

the Committee?

| MR, CLARKZ Yes, We can't foreses all

< e




tainly seems clear that we want to cover all the

District Court procedure.

THE CHAIRMAN: Well, the Reporter also asks this
question:
ghall procedural expressionsfamiliar tc the
profession, although subject to criticism for in-
aptness, be employed; such as "the recal partyin
interest," "cause of action® and "ultimate facts";
or enadll new and better phraseology be attempted

wherever possible and desirable?

MR. CLARK: I might say in that connecticn that
mogst of these are used in the equity rules, such
as the word "real party in interest". The real
party in interest is the designation of the
plaintiff, and that is an expression coming from
the original Field Code; 1t caused a great deal
of trouble, because the courts thought at once
tnat it meant somebody having the beneficial
interest -- and it doez mean that, but it also
means a trustee, for example., The word "real®
wag rathner misleading than otherwise.

On tne other hand, it is nov a standard
expression, used in a great many codes.

What shall we do; try to improve upon
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recognized but unfortunate phraseology, or accept it¢?
Now, the expression "ultimate facts® is
one about which a great deal of debate can be made;

but tnat is used in the equity rules as to the

complaint, that the complaint snall state the ultimate
facts. Shall we try to improve on these standard

expressions?

THE CHAIRMAN: Well, i1t has two sides to it. O0Of

course, an ideal code might improve the terminology
a great deal,

On the cther hand, I remember when I studied
torts under the o0ld system. Twenty years later, I
picked up a modern text book by a law writer on
torts, and I hadn't tae faintest idea of what he
was talking about; they had invented a lot of new
epithets, terminology and expressions that might
.save been much better than the old, but that are
new.

You are running into a sarious problem there,
if you hand out to the Be: a set of rules with a
lo0t of new words in it, a lot of new definitions and
so on, so that they don't entireliy approve of thenm;

you are liable to have a savere klck-back.

MR, DOBIE: I think there is another angle thee,
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and 1 ar golng to stop, but

1 have talked 100 much,
t have been used

ome of these phraees tha

there are 8
In one cas® that I remambeT,

by the SBupreme Court.

the problem Was whether, if therewas a Federal
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one cause of action.
e wipe out that phras
In a case 1ike that, 1t

e "cause of action®~

1{ w

do you 8é?® what I mean?
might be rather unfortunate, in connection with those

decisions.

THE CHAIRMAN: 1¢ might take twenty years 10 decide

what oux new expressions mean,

I baelieve yOu nave <ot %o decide

MR. DOBIE: Yes.
There was Wigmore!

t more OT less conservatively.

and you 8all remenmbe

tha
r the outory

nautoptic proffer“,

¢gnat went up.

gome of these cases nave conatrued

MR. LEMANN:
they would now gseem tO

these phrases, and insofar &8s
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have a well-established meaning, it would seem that
they should be retained, even though as an original
proposition there could have been a happler word
used.

gay that the courts now say this "real
party in interest®, for example, means the plaintilf,
Where there is still controversy raging about them,
pernaps we would be justified in hazarding the
thought that we could get some non-controversial
definition. That might not be a very modest

assumption, of course,

MR. CLARK: Of course, there is one difficulty

about these phrases, you never can be sure.
Now, the "real party in interest" phrase,

I should say was pretty well accepted, that 1t
meant not merely beneficial interest, but also a
merely legal interest. 1In fact, the difficulty of
that phrase is, it seems to mean so much, and it
means so little. 4t didn't bring anything new into
the law at all; it simply meant that the man who

nad the legal right to sue could sue.

MR. LEMANN: Wouldn't the better plan be, when

you start drafting, you might use alternatives?

1 mean, it is a8 1lttle difficult to have & hide-




bound rule rignt now.

THE CHAIRMAN: About all we can say now is whether

- we want the Reporter to be conservative about that,

' or non-conservative.

MR. LEMANN: Which, of course, he will interpret

40 suit himself,.

MR. OLNEY: Mr, Chairman, if we do anything but

adopt the rule that the Reporter shall be very

congervative in that respect, we are just goling to

build up any amount of trouble.

Every time the legislature meets and changes-
some old expression, there is promptly a new ocrop
of litigation; and that is exactly what we will find
hers.

So far as we can, we have got to, unless

there is something genuinely the matter, something

‘ that insists on being cleared up, we have got to -

use the old expressions or we will be in trouble,

MR, WICKERSHAM: You will remember how much
criticism we have had over the Restatement of? the

Law of Torts in the Institute, because of the

employment of phraseology which wag not the

recognized and accepted phraseology of the law;
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and I don't think there is any one thing that has

been more criticized than the use of that language.

THE GHAIRMAN: Don't you think that our draft
would raise an outocry with the Bar if we handed them

gomethling with a lot of new words in it?

MR. WICKERSHAM: Oh, there would be a howl from

one end of the country to the other.

MR. CLARK: Well, I have no expectation of using
autoptic proffer -- but I take it, the general

feeling seems to be, to De reasonably conservative.

1 MR. WICKERSHAM: That is how it seems to me. And
i a good many of these phrases are used in the codes.
For instance, Michigan:

"All pleadings must contain a plain and
concise statement, without repetition, of
the facts upon which the pleader relies
in stating his cause of action or defense,
and no others."

Now, personally, I like that phrase:

ngig cause of action or defensge, "

MR. DOBEY: I don't think you can get away from

that.

:>,§g: | MR, WICKERSHAM: I don't think we ought to. tr
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MR. CLARK: Of course, I bave written two or

_three articles defining "cause of action" --defining

- it,as I still think, quite properly -- that has

called forth & whole crop of articles saying that

I defined it wrongly.

MR. WICKFRSHAM: But don't you think the Bar in

;general would kick if you took out Ycause of action?™

MR. CLARK: Oh, yes. I think we can perhaps lessen

.its use, but I don't think we can get away from §

altogether.

THE CHAIRMAN: What other points would you like to

bring up?

MR. CLARK: Perhaps I might run over these, and
make some tentative suggestions and see how it will
gtrike the group. I asked:

What aoction, if any, should be taken on the

 following subjects?

And I will answer, in general, I think we
ought to make some rules on them:

Process; Venue -- I might say as to that --

THE CHAIRMAN: Well, Venue -- you mean the district

ip which a man can be sued?

MR, CLARK: Yes.
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MR. WICKERSHAM: You have got statutory provisions -
MR. CLARK: Yes.

MR, LEMANN: We override that, certainly, as to

law actions.

MR, WICKERSHAM: I am just calling attention, there
are a lot of statutory provisions you have got to
take note of, If you attempt to overrule many of
them -- I mean to say, unless there is some good,
overwhelming reason for a change, it seems to me
it is unwise to attempt to revise the whole subject

uhich is dealt with in the judicial code.

MR, CLARK: Well, there is a problem there; Mr,
Wickersham referred to it this morning. Should we
incorporate in this drafit the provisions of the

Code, in order to make our rules complete?
MR. WICKERSHAM: Yes.

MR. CLARK: I don't know, on that; I would like
suggestions. I would rather heslitate to say.
It micht be easier for the lawyer to have it all
in one place, but we might never be sure we had
included all that we should have, or we might have

inclu ded something that we shouldn't,




MR. WICKERSHAM: I don't think we ought to attempt

to repeat the statute in these rules.

In the first place, it is an invitation to
Congress to be constantly tinkering with it. 1I?f
you take their statutes as they are, unless there
is absolute necessity to medify one, they are not
so apt to 1nterf§re with rules of the Court as they

% would be if you embodied a lot of statutory material,

MR. DOBIE: The general provisions of Venue have

been pretty well established and interpreted.

MR, WICKERSHAM: You have got constitutional limit

tions on it, too.

MR. DOBIE: 1 remember that, because I wrote

three articles on Venue.

One proposition there that does occur to
me is, whether or not we ought to go into the great
nany exceptions; like, in a particular case, two
defendants in the same S8tate, but in different
Districts; then in connection with that 1857 statute
on local actions.

I do think we might go into the problem
of whether or not it is necessary to have all of

those tremendous number of exceptions -- and of

course, Admiralty is absolutely separate. It is
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the most 1iberal thing in the world.

MR, CLARK: HoOW about 8 ¢ransferable caseé, brought

in the WIOnNg court?

MR. WICKERSHAM: You mean from l1aw to equity?

: MR, DONWORTH: Just what do you mean by that last

question?

yR., DOBIE: You mean brought in the wrong Diastrict

in the same gtate?

MR. CLARK: Yes.

| MR. DOBIE: I% does seem to mé that we ought %o g0

\ into that question of differences ~~ they have gotten

ated -- differences in the

that fearfully complic

4 whether or not that spplies to dif-

Districts, an

| ferences established by the judges. That never

i has been decided by the gupreme Court. ¥hat I am

: o big things have been decided there

after is, th

sn the big statute, but 1 think we might do some

. work 1in jroning out & great many of the exceptlons
tterly

. and complications that seem to me to be 4

unnece g881y.

MR. OLNEY: On this matter of Venue, ¢s 1 under-

gtand the suggestion is made t.at we endeavor to

i




'harsh; particularly for a transfer between courts,

"or at least between districts of the same State;

16

- formulate rules with regard to the venue of the courts?

Isn't tnat a matter entirely without our province?

MR. CLARK: Well, my general suggestion wouldn't go

. that far. It can be covered this way: I wondered

'1f we couldn't make the rules of Venue & little less

that is, to avoid failure of an action?

MR. OLNEY: Have we anything to say, under this
order of the Court appointing us, in regard to the

Venue of the District Courtse?

MR. LEMANN: It becomes & question of whether 1t is

'a matter of practice or procedure,

I suppose our power depends upon a construc-

 tion of the wording in the statute "practice and

iprocedure'. I wondered whether Venue was ordinarily

. considered as covered by that expression %“practice

and procedure." 1t says, "formes of process, writs,
pleadings and motions, and the practice and procedure
in civil actions at law."

1f we go by the rule of ejusdem generis,

1 should tahink it very doubtful.

MR. WICKERSHAM: ¥specially of course, as in the

sl e
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' Federal court, venue is determined largely by con-

stitutional and statutory considerations.

MR. CLARK: Then I take it, the judgment 1s we

. nhad better stay pretty well away from it?
MR, WICKERSHAM: I should think so.

MR. DOBIE: Of course, Process and Venue are closely
: bound up together. I mea&n, they are separate things--
{ now, after you have solved the question of Vehue,

the question of where to serve procees ie an utterly

different one.

MR. LEMANN: You discuss Venue in your book on

. Pleadings, Mr. Clark.
MR, CLARK: A little, yes.

MR. DOBIE: O0f course, even in a book, Venue 1s not
jurisdictional; it 1s freely vaivable. I mean,
where a process runs —-- as you know, now it is very
restricted; process ordinarily doesn't run out of
the District at all; and does "formal process" in-
clude where it runs? There are going to be a lot

of those problems.

THE CHAIRMAN: You will get into hot water 1f you

gtart a rule and hand it to Congress, saying you
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can se
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| those 1nterstate CommeTrce Commiseion casges.

MR. IICKERSHAM: You have got special gtatutory

provisions, and it seene 4o me it would be very un-

wise for us to get into that. ¥here 3 suit 1s
prought in the propeT pietrict, but in the wrong
pivision, there mignt be a provision f0r transfer
by order of the Gourt. 1 just take that, as an

illustration.

MR. DOBIE: 1t is 2 Very good one.

THE CHAIRMAN: And of course, you would have to do



' with the procedure, the forms and methods of raising

the questions.

MR. WICKERSHAM: 0f course.

; MR. CLARK: Then I have summary judgments; and
motion for judgment by default, supported by affidavi

. guch as the procedure developed in New York.

i MR. WICKERSHAM: That summary judgment procedure

in New York has worked extremely welli. By th2 way,
have you seen Judge Sontag's paper on that ?

It is an admirable review.

MR. CLARK: Yes, it is, indeed.
Well, this other motion, by the defendant,

ig really the converse.

MR, WICKERSHAM: The converse of 1t; practically

tne same:'thing.

MR, CLARK: And discovery, and rules under the
Federal Declaratory Judgment Act. Those are the
questions I asked.

1 should think we ought to deal with these

things I have just mentioned.

MR. WICKERSHAM: I tunink we have got to deal with

Discovery, and all those cognate questions on
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Discovery.

MR. OLNEY: I feel very strongly we should deal

with the matter of Discovery.

THE CHAIRMAN: And I think it follows, we ought
to deal with rules under the Federal Declaratory

Judgment Act, too,
MR. WICKERSHAM: Yes, Well, that is a new practice.

MR. CLARK: Yes. The Federal Act was passed 2about

the same %time.

MR, WICKERSHAM: I say, but there &re precedents

in other States that could be used,

MR, CLARK: There is some little difficulty ae to

the use of jury trial, there.
MR. WICKERSHAM: Yes, “thels is.

MR. CLARK: One District committee, namely, the
Ohio Committee, has been raising that, as to how to

safeguard jury trial.

MR. TOLMAN: I wrote a letter to Professor Borchard¢-
on tnat subject, and asked aim if he would care to

submit any ideas. He wrote me bvack andi sa‘d he would

be glad to, but he thought the Act itself was so
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detailed and had so much of practice in it that it
wouldn't be a very large subject.

I don't know how he figured that out, but he
tninks that most of the procedure is covered by the
Act, and that procedure in tnat Declaratory Judgment

proceedings will not need very much treatment,

MR. CLARK: I might say thlis gentleman in Toledo,
Mr., Marshall, I think, Chairmanof the Committes,
wrote in at length on this metter I am speaking of,
the question of jury trial, and Mr. Borchardt gave
mes quite a long memorandum on that point, as to what
the rules should establish &s to the use of jury
triel.

The Connecticut Declaratory Judgﬁent Act
says that jury trial shall be nad on issues, as in
otner actiong, That is my present impression, that

a- rule along that line would be sufficlient.

MR. WICKERSHAM: The statute le not very elaborate.

it is very concise.

(Reading statute.)
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much to expect offhand opinions from you all. Theseh
are all technical points, too. )
You might be interested in Mr. Sunderland's
suggestion on Discovery, which I think is very
interesting. He suggests two alternatives: One
ig tne State procedure, and another is & new Federal
provision. That is, he wants to get lots of
discovery, and that is the way he is going to do 1it.
That is, the idea 1s that you can proceed

under either. He is going to get it as broad as he

can.
MR. WICKERSHAM: Get 1t coming or going.

MR. CLARK: Has any member of the Committee any

reaction as to that scheme?

THE CHAIRMAN: One leg of it put you back on to
the problem of whether our rules are general or

whether they aren't,

MR. GAMBLE: I think we ought to make a rule; not

nave an alternative of that kind.

“R. LEMANN: 1If he wants to get the best rule,
let us examine the rules of the 48 States, and

pick out the broadest omne.
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MR. DOBIE: Thnat is what I think. That alternative:
metnod imposes on the appellate courts, too, the
necessity of knowing the laws of all the States.

I think we ought to take the most liberal
rule that there is; enact that, and leave *he other

out.

MR, CLARK: That is rather my conception, too.
I might say, not all of the lawyers or judges feel
that way. Judge Augustus Hand said to me, he
thought extsnsive rules of Discovery might be rather

d angerous, particularly in New York City.

MR. WICKERSHAM: Well, that is an observation born
of experience. O0f course, that has led to gross

abuse.
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The ezsential thing, it seems to me, 18
that these examinations before trial ought to be
conducted in the presence of a judicial officer havin
power to rule. Otherwise, they become simply means
of annoyance and blackmail. 1In England, where they
nave these standing Masters, who are compstent
lawyers, the rules work very well. But unless you
have a judicial officer, I think it is open to very

grave abuse, Tnat is my opinion.

MR. DOBIE: Would you include Masters in chancery




in that description?

MR, WICKERSHAM: A good Master in chancery, yes.
We have had standing Masgtere in New York; we have
had some admirable men, and nobody would object to

going before them. O0f course, you have got to be

sure you have that kind of judicial officer with

power to rule on the evidence, subject to appeal

~to a judge, but with power to rule on the evidence,

and power to rule on what shall be produced; other-

wise, you have a great engine of oppression.

MR, DONWORTH: But, unless you couple that with
the right of the party to suspend the taking of the
testimony until there is & court ruling on the

particular question --
MR. WICKERSHAM: Yes, yes.

. MR, DONWORTH: Of course, that involves delay,
and would be used for purposes of delay; but perhaps

it is necessary.

MR. WICKERSHAM: UWell, tne trouble ie we have that
in our State practice, you knos. We can suspend
examinations until the question can be ubmitted to
the Jucdge; and 1t helpe very little, bscaunss ic#

Judge 1s busy and nurried, and he gives very
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attention to the question, unless it is an obvious
abuse. Usually he says, "Oh, well, take it subject
to objection on the trial," and that 1s that,

But, if you have a competent Master, with

. power to rule, with the right to review his decision,

of course, by the Court, you minimize the evil

effect of the system very greatly.

MR. CLARK: ©Now, I had added a series of pos-~
eibilities. I don't really know whether you want to
take them up or not. These appear to be certain
forms of detail. I have discussed them 1in this
recent article: Proviesions as to jury trial, as
to waiver, as to joinder of parties --

For example, on joinder of parties, the
newer English provision, now being adopted in some
of the newer practice acts, the test there 1s met
whenever there is & common question of law or faot;
they may be joined, subject to the discretion of
the trial court to order separate trials; and
there is fairly free joinder of causes of action.

That is the rule now in Illinois; 1% is
the rule in New York, and so on.

The subject matters of detail are as to

what we have called "tnird party practice®; the

provistions for citing in parties. You have had some
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experience in New York with that; Wisconsin has had
it. That, by the way, may bring up some question
that has troubled us in thinking about it, ae to

diversity of citizenship.
MR. WICKERSHAM: Yes, that does.

MR. CLARK: We are not just clear how to golve 1it.
Our idea was for fairly broad provisions for citing
in third parties; we felt that was desirable; and

Inen W8 OL0T°D GURES EDOW Wase $hst would da ta taae

Those are all details. I shall be glad to

take them out.

THE CHAIRMAN: Don't you think we really had better -
leave that until you have, OT you and your staff
nave taken wnat you consider the moet modern and

up~-to-date things, and put it in shape for us to

cnew on rather than attempt to guide you in advanoce?

MR. CLARK: Well, I do think so. I do think it
might be useful, 1f you are willing to read over

tnis article of mine, which discusses several of

these6.

MR, WICKERSHAM: That question brings up the
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- ~ very question of statutory jurisdiction that has been
raised. 1If it does interfere with the adoption of a

complete system, we can't help that.

THE CHAIRMAN: There is a nonstitutional limitation

E on jurisdiction, %too.
. E MR. WICKERSHANM: Yes.

MR. DOBIE: O0f course, if you can drag them in,
1 don't think we can go into that, because that

igs clearly a question of jurisdiction. I don't

think they want any advice from us on that subject,

MR. WICKERSHAM: No, I think not. There again,

you run into what General Mitchell said a while ago?

Lf you allow process to a fellow in Californie to
bring him into a suit in New York, on the theory of
making him a full party and getting a judgment
against him that is enforceable everywhere, whether

he appears or not, you will raise a howl.

MR. GAMBLE: O0f course, we have a lot of new laws,
especially new bankruptcy laws taking the place of
the older forms of action, where the jurisdiction
of a single court is broadened to cover everywhere.
1 am wondering what effect that might have. Are we

to consider that kind of Act?




THE CHAIRMAN: Bankruptoy matters?

MR. GAMBLE: TYes.

THE CHAIRMAN: The bankruptcy act itself contains
a clause authorizing the Court to prescribe general

orders and rules in bankruptcy.

MR. GAMBLE: TYes.

THE CHAIRMAN: I wonder whether that oughtn't to
be considered as a separate subject, and outside
our scope? Judge Evans this morning, brought that
up in conference here; I had a little chat with him.
He seemed to think there ought to be somé new rules
respecting reorganizations, particularly, and so on,
under Section 77, He said it was sort of an equity
practice, and might come under the head of equity

rules.

MR. WICKERSHAM: That is a suggestlion that has

been given --=

THE CHAIRMAN: I thought we were probably going

afield there; we ought to leave benkruptcy alone.,

MR, WICKERSHAM: Yes, that is a separate entity.

1 do not think we ought to take up bankruptocy at all.
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MR. GAMBLE: I grant you bankruptcy; but these
new forms under 77-B, in one sense of the word,
are scarcely bankruptcy, as we havg known it hereto-
fore; it is a substitute of the o0ld equity jurie-
diction by way of receiversalp.

I would much prefer that we would not have
our way complicated with that novel procedure. But,
just the same, when you talk about extra territorial
process, each one of these new actions is said to be

a civil action, or a substitute for a civil action.

There ought to be some consideration given to the broad

terms of those new statutes,

THE CHAIRMAN: Don't you think, as a result of
Mr. Gamble's bringing the subject up, that we ought
to conclude whether we are going to deal with bank-
ruptcy rules in any aspect of them, or whether we
are to leave any new rules under the reorganigation
provisions of 1t to be adopted as separate matter

under the machinery provided in the Bankruptcy Act?

MR. GAMBLE: That is, in this summary you are

going to submit to the Court?

mHE CHAIRMAN: VYes. ©We probably ought to tell them

we either are or aren't going to touch that subject.
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MR. GAMBLE: 1In order to bring it to a concrete
form, I move that it is the sense of this Committee
that we do not include rules governing bankruptcy

or reorganization in bankruptcy in our work.
MR, WICKERSHAM: Second it.
THE CHAIRMAN: Any further discussion of that?.

MR. OLNEY: I would simply like to make it, that

that is tentatively our opinion,
MR. GAMBLE: Yes.

MR, OLNEY: I am in this position, Mr. Chairman:
Many of these matters that have been discussed
recently, I can't form a definite oéinlon about them
until I have got an idea of the scope of the work
that we are to do and the relastion of these par-
ticular things to that, and before -- I am pretty
sure in my mind we want to do this particular thing;
but some of these other matters that have been
brought up, I am not 8o certain about.

I come back to the desiré that one of the
rirst tasks of the Reporter be to send us & general

outline of what he has in mind, and the subjects

to be covered, and how they are to be covered;




that is, the object to be driven at. Then we can

tell about all these problems very easily, I think,

and very definitely.

MR. GAMBLE: I am very glad to accept the amend-

ment to my motion, that it is tentative.

MR. WICKERSHAM: All of these, as 1 understang,
all the resolutions we have been adopting are the

tentative viewd of the Committee.

MR. CLARK: On Judge Olney's suggestion, of oourse,
one of the things I wanted to get -- and I think
I have it -- is how far the Committee thought we
ought to go on borderline matters; and I can't very
well prepare the outline without knowing, But I
get the impression that the Committee wants to be a
bit conservative in our assuming jurisdiction.

Is that coxrect?

MR. OLNEY: If I may state my view about 1¢t, my
view is that we wanit to be quite conservative in the
extent of the field that we cover; but, within that
field we want to go just as far as we can, in
order to liberalize the procedure and get a result
that will do quick and accurate justice.

8¢ far as extending the field is concerned,

.
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I think we should be quite conservative.

THE

general guidance?

MR.

THE

MR.

MR.

THE

CHAIRMAN: Can we accept that as a motion for

OLNEY: Well, I will make that motlon,

CHAIRMAN: It is pretty well stated.

DOBIE: I will be glad to second it,

WICKERSHAM: I second 1it,

CHAIRMAN: Any discussion about that?
All in favor say %aye",

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)
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MR. CLARK: I wonder if the Chief Justice would
nod his head or something on that; because that 1is

fairly important, I think. too0.

THE CHAIRMAN; Well, of course, I am going to take
this typewritten transcript, and pick out of 1t all
0of our questions and sort them up and send them to

the Cnief Justice, and tell him those are the

recommendations of the Committee.

MR. WICKERSHAM: And see what he has to say about

it,

MR. CLARK: I have just one other question, and
that is whether the Committee have other things that
tney think snoould be included; of course, I would
like to have tnem think that cver, too0.

Major Tolman may have some things that
will come out of these suggestions . especially these
things comparable to summary judgments, new devices

of that gemeral kind that may have worked locally.

MR. TOLMAN: Well, we have sgome memoranda, soms
correspondence and some suggestions on topics that
naven't been spoken of today, but I don't think

1 need to detain the Committee to try to get them

up out of my memoTy DnOW. I will send them to

180
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Dean Clark, whatever I have.

Generally speaking, the most important
things that we have have been talked about here.

I think it has been very comprehensive.

THE CHAIRMAN: Mr., Hammond, 1s there anything you

want to bring up?

MR. HAMMOND: 1 didn't have anything particularly.
no, I thought there were matters we could probably
take up with Dean Clark, and then take them up with

the Committee later.

MR. DOBIE: 1If there is anything about the general
scope that we could Becide here, it would be very
degirable to do it. As I understand, I think we
can handle the detail matters very much better if

we have got something definite. <

THE CHAIRMAN: Has any member 0of the Committee

anything he would .like to bring up?

MR. WICKERSHAM: Mr. Chairman, I spoke this
morning of sometbing, &and I don't know whether we
adopted a resolution on it or not. That was about
provisional remedies, such as Attachment, Arrest,

and Injunction -- Injunction is a little different;

but, if it isn't already covered, I would like %o
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move tnat it 1s the sense of the Committee at the
present time that we ghould not undertake to cover
the field of attachments and arregts, in these

rules.

THE CHAIRMAN: Are you referring to getting

jurisdiction by attecument of property?
MR, WICK:EKSHAM: That is what I mean, especially,

MR. LEMANN: Jurisdiction by attachment, or issuing

attachments =-

1WR, WICKERSHAM: Attachment of property, I am

gpeak ing of.

MR. DOBIE: Of course, you know the Federal rule
is you can't have any jurisdiction of the person,

baged on attachment,

MR. WICKERBHAM: I know. Suppose you get the
question of jurisdiction, and you can get juris-
diction by attacnment ecainst property, restricted

_to that property, 1You can't get general juris-~

diction based on that  Now, We nave got a statutory

provision =-

MR. DOBIE: You can't attach in Federal courts




unleses you do get jurisdiction.

MR, LEMANN: You can't bring in a non-resident
by attachment. For instance, in our 8tate, attach-
' ment may be used where you allege the defendant 1is

about to dispose of his property --

MR. DOBIE: Oh, yes, if you get personal juris-
diction over him. In other words, that is the
remedy in the Federal courts now, as decided in
Barry against the Big Vein Coal Company, which
you probably just read. Another big question was

r aised in Clark against Wells. Suppoes you have zot

jurisdiction in the S8tate court with attachment;
then it is removed, and you cen't get any personal
jurisdiction over the defendant; can yuu dissolve
. the attachment because it wouldn't have been

, issued by the Federal Court?

MR. LEMANN: That brings in a jurisdictional
point. I think we have %o consicer whether we
should consider these matters, insofar as they
would involve jurisdictional matters.

Suppose I want to sue a man, and I can do
it., Now, in doing it, I must follow the State

gstatute on how to do it. Are we going to merely
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say we don't deal with that, and that still should
be handled by conformity with the State statute?
Then, would that involve =- Wwe have other remedies
in Louisiana; enforcement of a landlord'e lien,

for example, and other liens, in proceedings at law,

Are we to deal with that sort of questions?

MR. WICKERSHAM: Yes, you have got the Civil Law

in Louisiana.

ME. LEMANN: Well, the procedure -- I should
hardly call it Civil Law. Livingston wrote the
» | practice; tne procedure doesn't use much Civil Law

terminology. A good deal of it is in the Field

Code.

MR. WICKERSHAM: It is not a bad starting point,

by the way, for work of this kind, the Field Code.

MR. LEMANN: I should suppose in Washington or
california or Iowa, you could really sue today and

attach a man in the Federal court.

MR. GAMBLE: You can, on statutory grounds for

attachment.

YR, OLNEY: It ig a very effective remedy, and

. yery common.




MR, LEMANN: What Mr. Wiokersham's point raises,
I suppose, is whether we should say that is out

of our scope.,

MR, OLNEY: As I understood Mr. Wickersham this
morning, ke was rather desirous that we do nothing
whatever; or, vrather, that Wwe keep our labors
entirely out of fields such as attachments and
tnings of that sort.

Now, I don't know that we ever did attach
anybody in a case in the Federal court; but it
does seem to me that certainly the suitor ought
to have that right, and it is a very effective

means. If a man has & promissory note and the

other fellow is simply twiddling his thumbs at him,
you can go in and attach that fellow's property
and bring him right up to time. O0f course, that
ig under certain conditions, carefully guarded,
and all that sort of thing.

fhat remedy ought to be in the Federal
courts; it is something that helps in the administra-

tion of justice,

THE CHAIRMAN: Doesn't Mr, Wickersham's motion

mean merely this: He raises the issue of whether

we should prescribe uniform rules of procedure
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in attachment in the Federal courts, or whether we

should leave the subject of attachment to be governed :
by the general rule at the end that, except insofar
as these rules apply, the local 8tate practice under
the Conformity Act shall prevail? You leave the

remedy, don't you?
MR. WICKERSHAM: Yes, absolutely.

THE CHAIRMAN: But you leave it to the State, undez

tne local statute?

e

MR. WICKERSHAM: Yes, that wag my view,
THE CHAIRMAN: He leaves the remedy there --

MR. CLARK: Mr. Chairman, I want to make clear --
I think this is in line with what General Wickersham
had in mind. The Federal Revised Statutes now,
waich 1 have here, in effect contemplate using the
gstate rules. I taink you wanted to retain them,

but you weren't foreclosing the question of form?

MR. WICKERSHAM: No, no.

MR. CLARX: Becausge we are directed to draft forms
of process; and I had in mind we want to draft a
gsimple summons, and then probably how these

remedies can be used. I think we:may want some
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rules that deal with the question.

MR. WICKERSHAM: W%Well, of course, in all these
things there are certain things to provide for;
but I meant in general, the subjsct of attachment
of property, the subject of arrast of the psrson
as a civil remedy, should be left to the State
practice, and we shouldn't attempt to prescribe a

uniform rule.

MR, CLARK: Yes. That is, we will have some rules
on the subject, and the rules will follow that idea.

1t seems to me we will almost need some rules.

MR. WICKERSHAM: ©Oh, yes, you will need some,

MR. DOBIE: There is another thing there, General,

another interesting problem; that is, that attachments
in Federal courts are not under the general Conformity
Act, but there is a special statute that permits
Federal courts to adopt such State remedies as they
see fit. 8Some of the Federal courts have adopted
en bloc the S8tate remedies, and others have not.

I nave wondered whether we want to go into

situations of that kind, of allowing the Federal

courts specifically, in certain instances, to adopt

. certain rules. Some will adopt, and some will not

e I e .
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MR, WICKERSHAM: Well, take it today, y-u haven't
uniformity in the remedy of attachment or arrest (134
the person. The local practice is followed in the
Federal ourts, with perhaps such modifications as

are essential.

MR. DOBIE: Practically all of the Federal courts

have adopted the State rules.

MR. WICKERSHAM; Yes, exactly; and my feeling 1is

that it is unwise for us to attempt to modify that,

MR. DONVORTH: I think,Mr. Chairman, that the use
of the exression "provisional remedies® will be
broader than General Wickersham contends in his
discussion. For instance, receivership is a
provisional remedy.

Shouldn't his motion be confined to attach+s

ments, garnisnments --
MR. WICKERSHAM: Arrest.

MR. DONWORTH: (Continuing) --arrest on civil

process, and certain designated --
MR. WICKERSHAM: That is what I meant.

MR. DOBIE: You didn't mean quo warranto, or

gituations of that kind?
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MR. WICXERSHAM: Oh, no. I used the word "provisio
al remedies" because that happens to be the title
in the New York Practice Act, which comes from the
code of Civil Procedure, and it does include re-
ceivership; and that, I would not include in my
motion.

Let me limit it for the time being to

attachment of property, arrest of the person on civil -

orocess, and garnishments.

THE CHAIRMAN: Judge Olney, do you want to say

anything more on that?

MR. OLWEY: Merely, again I find myself in a
position where I can hkave no definite opinion until
I see just what 1t is.

It will be quite satisfactory, so far as
1 am concerned, to provide that practice in attach-
ments and matters of that sort, existing in the
gtate courts, should be followed in the Federal
courts.

1 feel that those provisional remedles of
that nature are quite essential for the complete
functioning of the courts as they should function;

there should be provision for it, some way or other.

Just how it should be done, I am not yet in a
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position to have an opinion.

It seems to me that this is one of those
things that should be considered definitely, and &
definite opinion reached about it when we have more
informatiaon before us and can see just the scope
of what we are trying to do.

That is the only suggestion I have to make.

MR. WICKERSHAM: My motion is a tentative one.
A1l these tentative decisions we are now making
are subject to reconsideration and review; but,
ag at present advised, it seems to me those fields

" ' we ought not to venture on.

THE CHAIRMAN: 8uppose you amend it in this way:
! 12, in the couree of their drafting the Drafting
Committee find it desirable to enter into that
field to any extent, they may feel at liberty to

e propose it to the Committee?

MR. WICKERSHAM: Oh, certainly., I think that

ought to apply to everything we have ruled out.
MR. GAMBLE: Mr. Chairman =--
MR. WICXERSHAM: 1Is that motion satisfactory?

THE CHAIRMAN: Well, yes. I have got to put it

with those gualifications.




A1l in favor of the motion say "aye",

: Opposed? e

: (The motion was carried, by
\ the unanimous vote of the Committee.)
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MR, GAMBLE: I would like to inquire of Dean Clark
if he has a copy of the list of subjects to be con-
gsidered which accompanied the letter from the
Attorney General to the senior Circuit Judges of

January 24th?

MR. CLARK: Yes, I have that. It was published

in the Massachusetts Law Quarterly at the time,

MR. DONWORTH: But thaet did not go beyond the

law side of the Court.

MR. DOBIE: Mr. Chairman, I would like to ask a
question, if it is in order.
18 there any question in the minds of the
Committee as to whether there is any difficulty about
our going into removal procedure, on the removal

of cases from State to federal courts?

THE CHAIRMAN: I have supposed the question of
the rignt of removal is & thing we can't touch;
but when it comes to the mere procedure in the
District Court as to motions to remand, and things

of that kind, it is within our s&cope.

MR. WICKERSHAM: Is there any real question there?

Thatis a very simple procedure.

MR, DOBIE: The procedure is simple, b:t the
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are some right difficult problems in there which the
Supreme Court nas never passed on; borderline cases;

then there is the question of who can remove.

MR. WICKERSHAM: But doesn't that depend on the

construction of the statute?

MR. DOBIE: The unfortunate thing about 1t is

tnat those statutes are very badly drawn,

MR. WICKERSHAM: Well, is that really within our

scope?

THE CHAIRMAN: Aren't you getting into the question

of the right of removal?

MR. DOBIE: I think you are. That is what I am
talking about. I shouldn't think that is a procedural
question.

suppose I bring a sult against Clark and
Lemann; there is & possible controversy as to Lemann,
but he is a resident of the 8tate in which the
suit is brought. The United 8tates SBupreme Court

has never passed on that.

I should say the problem of who can remove
ijg not a oroblem of procedure at all, but merely

a problem of the right of removal. I don't belleve

that is a procedural problem, because that in-




v lves the right of removal.
-

MR. WICKERBHAM: That is sundamental 1aw; that

ig the right, not the procedure.

Yyes, 1 think sO. There is & 10t of

MR. DOBIE:
d like to see made clear,

n there that I woul
1 would 1like

gtuff 1

1 don'%d balieve W
on of thils Committee

e can go into it.

but
to it.

to get the reactl

MR. DONWORTH: That seems 10 pe just a case of

tne statute. That section says it

omissions in
removed On tne petition of the defendant

£ said gtate, =~

may be

being & non-resident O

sible controversy one

MR; DOBIE: And the pos

doesn'?t mention that .

1t goes ON and says: *Whenever

MR, DONWORTH:
tween citizens of 4l ferent gtates,

in any gsuit be
t may be removed by any person actually

guch sul

gted 1in sald controverey,“

inteTe®

*peing & non-resident®, :

1¢ doesn't 88Y

but 1 xnink we will have to leave ¢hat to the

gome time.

caurt to guppPiy
yR. DOBIE: I dgon't think we could do that, 1t
we could, I have very definite ideas. To me, the

¢ -- there are two

Ll

{dea of 8 aeparable defendan
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cages, 8B you probably know, one nolding one W8y and

one the other. put I don't think we can g0 into

that; 1 don't thnink 4hat is procedure at all.

THE CHAIRMAN: That seeme to be the general sense

of the meetinge. 0f course, 1t may bYe, when you are

working on this gubject, you will find existing

gtatutes that we can't change and that are not

matters, and it might pe useful for you

proceduxal

to0 accumulate a bunch of recommendations about that

for amendment, just as 8 f2rtendly gift to congress;

put 1 don'® think it comes within our scopé to desl

with 1% peyond that.

! 18 there any othel matteY that angbody

wants to pring up?

MR. CLARK: Mzr. Chalrman, under the English

procedure they have certain provisions for snorten-

ing pleadings; one of endorsement 03 the writ 8

ghort and summary gtatement. Then there 1s another

walch 18 very recent == they call it the new rules

of 1932, 1 think -- providing for short wWays ot

proceeding.

1 am not gsure whetheT we want to g0 into

thoee things OT not. My present jmpression is
t about 1¢. In fact, 1 88

to be 8 1ittle presitan

s

T
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not sure that they cnange the situation very much,
i even in England., That is, there are several
1 attempts under English procedure, definitely to
. shorten the pleading requirements that might occur

in a complicated action.

MR. DONWORTH: Doesn't the statute that we have
no connection with & case involving less than $3000,

' doesn't tnat throw some light on the problem?

MR. CLARK: I think it does, very much; and my
% present impression is not to go very far, ifat all,
. in that direction; that is, have our rules quite
;general.

That is all I have.

: MR. TOLMAN: Dean Clark, have you considered the
question of costéjfin connection with enforcing
' discipline, and control in regard to delays and
' fictitious defenses, on the losing party? Have you

" considered that as a part of the scope of the

rules?

MR. CLARK: Yes, I should “think s8o; and I shoulad
think certain-provisions will come in. As & matter
of fact, I don't believe they are awfully effective.

We have, for example, a provision in

h Connecticut for taxation of costs when the gene
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denial is used when it shouldn't be; and I don't
believe & judge ever enforces it. But I am not sure
but what it might be a good thing to have in., It

looks as though --
MR. WICKERSHAM: The English judges do.

MR. CLARK: Yes. I don't suppose, though, we can
change the American system of costs to the English
system. The English system really makes costs

mean something.
MR. DODGE: They are tremendously under attack now.

MR. LEMANN: May I ask, Mr., Chairman,has the
Reporter any formative ideas, as to whether he is
going to formulate an entire draft before the
Committee meets again, or will it come to us in
sections?

I wae just wondering, in connection with
the general program of the work of the Committees.
I don't know whether he has been able to think that

out.

¥R. CLARK: Well, I don't know that I can answer
that specifically. I should put it this way, that
I was planning now to get a definite draft of the

main features at least, if not all; possibly all
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but the main features, perhaps leaving for further
consideration Discovery and these matters, by the
early fall, for our meeting. Whether I can get
anything prior to that to have your comment on,
whether you want it that way or not, I don't know.
I will be glad to have your suggestions, and I

am willing to try to do it. I don't think I can
get 1t until around the first of September, anyway.
It might be just as well to try to get it to you

in more complete form for the meeting in October.

MR. LEMANN: I should think we would generally
prefer to have it all before us, if that is

agreeable.

MR. DOBIE: You didn't contemplate any more mesting

until £all?

THE CHAIRMAN: No, not until the Dratting Committee

has got something for us to go over.

MR. DONWORTH: In regard to the motion adopted
this morning as to our proceedings not bging given
out to the public, I would like an expression
on this:

When we get a tentative draft from the

Reporter, to what extent can we.discuss that




with members of the Bar and others?

Shouldn't we have that privilege?

THE CHAIRMAN: I don't see how we can avoid it,
About all we can do is when you consult people
or confer with them, is to caution them am say
the documents are not for publication. I think
we tie ourselves down too much, and exclude too
much in the way of good suggestions, 1f we refuse

to let anybody look at anything we do.

MR. DOBIE: Yes. I had no such idea, Judge, when
I made that motion. It was my 1dea that we should
not go out and say, "General Wickersham was in
favor of this, that or the other, but the rest of
the fellows didn't like it, and opposed it"; things
of that kind.
I don't think there is any objection at

all, on the tentative stuff.

MR. DONWORTH: I would like an expression from
Dean Clark on that. Uy idea would be, when we
get the first draft on that, I would like to dis-
cugs it with some of our lawyers and judges,
and perhaps at a meeting of the State Bar Associa-
tion Executive Committee, something of that kind.

Isn't that along the right line?

e e e e e g e T R
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MR. CLARK: My impression ijg that there, 100,

we should fo0llow the model of the American Law

Institute. They mark thelr material “COnfidential',

[

" which I suppose means that they can gisown it; and

fnen it is discusaed quite freely.,

MR. WICKERSHAM: Oh, Yyes. 1t simply means the

Institute agsumes nO responsibility for the merTé

' suggeation.

THE CHATIRMAN: 1 will ask the Chiel Justice if he
won'?t consent to ouf using material that way, marked —

“confidential“, with the understanding that 1t 18

not to be published; and tnen use it prettygenerally

in the way you suggest. 1 don't think he will offer

" any objecticn to it.

MR. W1 CKERSHAM: You get more® nelp from suggest ions

baged upon 8 definite text than you can in any other

way; out W€ gtill come back to Judge Oolney's
original gsuggestion of having a general outline of
" wnat 18 going to be covered.

Dean ¢clark, 1 come pack to the original
suggestion which Judge Olney made, about naving 8
general outline. 18 1t feasible ¥O prepare that

and send 1t before September?
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what I really intended to

¥R, CLARK: Hell, ye8.

a something next week.

do was tO gend yo

MR. WIGKERBHAM: Thnat 1is all right.

nds 8 1ittle on that -~ 1

vMu. OCLARK: 1t depe
a fair summary =~

intended 4o make

)  yR. WICKERSHAM: rpat is wnat Judge Oiney nad in

: minde.

MR. CLARK: 1 wouldn'?t want to go very far.

MR. WIGKERSHAM: Oh, nO. As 1 understand, you mean

i
' a general outline of wnat th

e ReporteT nag in mind?

not the details, but the general‘

. yR. OmNEY: Ye®:
3 gubjects mot merely the subject, put also the objeot
!

{ that you ipntend O irive 8t with your draft.
' ¥R. CLARK: Yes
n mind,

in that connection 1 had i

MR. OLNEY:
o far 8s gan Fra

the situation 8 ncisco i8 con-

t00,

cerned. The circuilt Judge there hae appointed a

committes, aitheT directly OT jndirectly, 1 don't
and he

put he has appointed a committee.

ponsible for 1%,
en I go% this @

¥ novw,
and he i8.

tninks ne is res
raft, this

1 had in mingd, wn
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THE CHAIRMAN: On the matter of your expenses of
attendance at this meeting, the thing 18 in somewhat
of a state of confusion. owing to the fact that we
haven't any direct appropriation, and all money
now available is available only through the Depart-
ment of Justice.

Major Tolman suggests that 1f each one of
you will send in a statement of your expenses to
Mr. Hammond at the Department there, Mr. Hammond
will take whatever steps are necessary and advisable
to get such an allowance as the Government regula-
tions permit, and try to relieve you of a lot of

detail about expense accountsg, and so on.

MR, HAMMOND: Edward H. Hammond, just "Department

of Justice®, will be &ll right,

MR. DONWORTH: I wonder if Mr., Hammond is prepared
to rule on the question of whether we should charge

$5.00 a day for meals, or the actual disbursements?

MR. OLNEY: I can advise you that you had better

uge the $5.00.

#Hr OHAIRMAN: Mr. Hammond suggests you nad better

send in your expense accounts; maybe he can get

more tnan the regular per diem allowance; Under
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gome peculiar features of this appropriation, he may

get more for you; 80 that the best way to do it

is to put in your bill, and they will get whatever

the law allows. That is about 1%, isn't 1t?

MR. HAMMOND: Yes. You are entitled to your
~traveling expenses, i cluding a Pullman and anything
o 1ike that. Then the orfiinary employes of the
Government are entitled to $5.00 a day; butwe
E are going to try to enlarge upon that, if we can,
f to make a more liberal allowance.
1¢ there is any way of fixing that amount,
P it would simplify things. If you gentlemen want
$10.00 a day, I would appreciate your saying so.
Then, everybody would be entitled to that amount.
1f 1t went a little bit over, you would lose; if it

went a little under, you would gain; but they are

very anxious to have some set amount.

8o far as this particular meeting goes,
just show your traveling expenses, whatever they
were, including your Pullman, and your actual
sustenance, and we will take care of it in that way.
gut I was thinking for tne future meetings, if we
could sort of agres on a per diem, and tnen add to
tnat the traveling expenses, 1t would simplify the

bookkeeping and everytaing else.
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THE CHAIRMAN: Can't we leave that to the Attorney
Gensral and the Chief Justice, to do what they think

is permissible and fair under the circumstances?

MR. HAMMOND: Well, I don't know as the Chief
E Justice would like to limit it, anyway. He would
E appreciate, I think, a suggestion from you as to what
a reasonable per diem would be. We realize tha$
i $5.00 i8 not enough to cover expenses. That is the
~only thought I had. If we could get some expression

from you --

:
s
3
=
3
a‘,

THE CHAIRMAN: I should think we would be chesrful

about $10.00, which is double the regular statutory

allowance for ordinary Government smployea, and

 twice what a United States Circ: '€ Judge gets when

" he travels around.

MR, DONWORTH: To avoid the idea that there 18
any profit at all, I am inclined to think it ought

to be the actual disbursements.

MR. LOFTIN: Mr., Chairman, I wanted to inquire about
paying for our lunch today; nobody came around to

collect for it --

THE CHAIRMAN: That was arranged for by Major

fTolman.
i




¥YR. LOFTIN: 1IZf the Major can get it out of the
Government, 811 right; but if he is paying it out of

his own pocket, I don't think that is fair,
THE CHAIRMAN: How about that, Major?

MR. TOLMAN: I am directed to take care of that,

and send in a voucher. I hope I will get it back.,

THE CHAIRMAN: I think it is appropriate at this
time to say that we are all indebted to Major
Tolman for his help here, and nis hospitality, and
in making our arrangements.

{s there anything else you want to bring

up?

MR, LEMANN: Will future meetings be held 1n

Chicago?

THE CHAIRMAN: I will consult the members of the
Conmittee as to their preferences, before calling
other meetings; just the way I did last time,

1 consultéd everybody by wire, and reached the best

compromise I could on it%t.

~

MR. DONWORTH: Personally, it is just as agreeable

to me to meet in New York or Chicago. O0f course,

306;
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I know New York better, but Chicago is all right.

5 : THE CHAIRMAN: VWell, it mey differ at different

times, depending on the plans of the members. If

SEARLELET RS

you are willing, I will just wire you in advance
every time and get your recommendations and con-

s . venience as to date and place, and then I will do

the best I can to conform to the will of the largest

number,

| MR, WICKERSHAM: I think it would be a mistake
if all our meetings are in New York. Much as I would
. prefer to have them there, I think it is better

" to have meetingse here oécasionally.
MR. DONWORTH; Or in Washington, perhaps?
YR, WICKERSHAM; Or in Washington.

MR. CLARK: I micht say, the Association of American
Law Schools 1is going to New Orleans just after

christmas. That is a nice place to go.

MR. TOLMAN: I was going to suggest that, some

winter time, we might meet in New Orleans.

THE CHAIRMAN: Well, if there is no further business,

' we are ready to adjourn.




MR. OLNEY: I move that we adjourn, subject to

tne call of the Chairman,

MR. WICKERSHAM: S8Second the motion,

TIFE CHAIRMAN: The motion is carried.

.
&

(Thereupon, the first meeting of this
! Committee adjourned subject to the
call of the Chairman.)
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